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News is the paper = 


ee » 


that prints it 


There’s a whale of a difference between “news” and 
‘““News.”’ And which is meant, depends on whether you 
use an upper- or a lower-case initial. 


In the same way, it makes a big difference whether you 
use a capital ““C’”’ on Coke—the friendly abbreviation for 
Coca-Cola. Spelled with a lower-case initial, it means 
something else entirely. 

Coke is a proper name. Therefore, correct usage calls 
for the capital initial always—just as you use a capital 
initial when you write News and mean the name of 
a paper. 

Also, Coke is a registered trade-mark. Good practice re- 
quires the owner of a trade-mark to protect it diligently. 


THE COCA-COLA COMPANY 






That’s another reason why we keep asking you to us 
the capital ““C”’ when you use Coke in print. 


Ask for it either way 
... both trade-marks 
mean the same thing. 











Ar 
Joh 


Th 


Fo 


Ed 


Ed 


Bo 


Co 


Th 


De 


Ta 


Pri 





to usé 














(@oraicelahas SEPTEMBER, 1951 


The Administrative Procedure Act: Five-Year Review Finds Protections Eroded 
Charles S. Rhyne 


The Survey of the Legal Profession: Final Progress Report 645 
Reginald Heber Smith 

A Question of Justice: Trial or Execution of an Insane Defendant 651 
Henry Weihofen 

How Should Lawyers Be Educated? A Report on the Yale Law Curriculum 655 
The Treaty-Making Clause: A Decision for the People of America 659 
Eberhard P. Deutsch 

The Crisis and the National Emergency—A Foreword by Chief Justice Arthur T. Vanderbilt 663 
Arthur Gray Powell — 1873-1951 664 
American Citizenship: Its Rights and Responsibilities 665 
John C. Cooper 

The President's Page 668 
Fourth Circuit Judicial Conference Meets in Asheville 671 
Editorials 672 
Edward J. Dimock Appointed to Federal Bench 674 
Books for Lawyers . 675 
Review of Recent Supreme Court Decisions 680 
Courts, Departments and Agencies 686 
The Development of International Law 690 
Department of Legislation 692 
Tax Notes . ) 694 
Practicing Lawyer's Guide to the Current Law Magazines 696 
Views of Our Readers . 697 
Activities of Sections and Committees 699 
Bar Activities 701 
THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN BAR ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Ilinois. 


P Entered as second class matter August 25, 1920, at the Post Office at Chicago, Ill., under the act of August 24, 191 2. 
tice per cop y 75c; to Members, 50c; per year, $5.00; to Members, $2.50; to Students in Law Schools, $3.00; to Members of the - Law Student 
© sure to give both 


Association, 3 50. Vol. 37, No. 9. Changes of address must reach the Jounnat office five weeks in advance of the next issue date. 
old and new addresses. 
Copyright 1951 by the "AMERICAN Bak AssOciATION 


September, 1951 * Vol. 37 1 








“AT YOUR SERVICE” 


for the Emergency... 


EMERGENCY BUSINESS 


Pri mmm CONTROL LAW REPORTS 


—PRICES Unit 


For the complete, up-to-date, dnd continuing picture of emergency price controls—for full texts 
of currently effective Office of Price Stabilization (OPS) regulations setting ceiling prices on commodities, 
materials, goods, and services—for pertinent statutory provisions—executive orders—procedural regu- 
lations—directives—decisions—rulings, and all the rest—it's CCH's EMERGENCY BUSINESS CONTROL 
LAW REPORTS—PRICES Unit. One handy 9 x 10 inch loose leaf volume. Reporting ‘‘in place’ always 
shows what's what ‘‘as of now." 





EMERGENCY BUSINESS 


PROUES > CONTROL LAW REPORTS 


—PRIORITIES Unit 


Dependable help with problems arising under the expanding regulation of essential materials 
and supplies is offered by CCH's informative EMERGENCY BUSINESS CONTROL LAW REPORTS—PRI- 
ORITIES Unit. Into one helpful loose leaf volume are gathered all of the orders, rules, and regulations 
of the National Production Authority (NPA) and other priorities agencies restricting the flow and use of 


see 


vital materials. Swift, regular ‘‘Reports'’ reflect all current changes ‘‘in place.” 


Basic E Lawsump EMERGENCY BUSINESS 


CONTROL LAW REPORTS 
—PARENT Unit 
Statutes, proclamations, and orders authorizing emergency controls are conveniently brought 
together in CCH's authoritative EMERGENCY BUSINESS CONTROL LAW REPORTS—PARENT Unit. All 
control agencies are listed and described. Rent controls, export controls, and the foreign aid program 
are included. All new developments promptly reported ‘‘in place.” 








LABOR LAW are always posted on complicated wage stabilization and manpower rules under emerg- 
ing controls. And reproduced within the covers of its single loose leaf Reporter Volume are all the laws, 
regulations, rulings, decisions, instructions, etc., concerning wage and manpower controls and emergency 
labor disputes-—with everything made clear by non-technical explanations. 


GOVERNMENT CONTRACTS 
Government Contractsummp vars 


A CCH “exclusive,"’ each issue of GOVERNMENT CONTRACTS REPORTS dispatches to sub- 
scribers last-minute details on all relevant changes in the highly technical area of law pertaining to doing 
business with the federal government. Procurement, Settlement, Vinson Act Profit Limitations, Renegotia- 
tion, Emergency Amortization, and all other important ramifications are closely followed, promptly re- 
ported. Included with subscription are two encyclopedic ‘Compilation Volumes"’ providing the complete 
background of today's government contracts law—arranged, organized, and indexed to a ‘‘T"’. 
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The Administrative Procedure Act: 


Five -Year Review Finds Protections Eroded 


jby Charles S$. Rhyne - of the District of Columbia Bar 


" This article is a warning to lawyers and particularly to members of the American 
Bar Association, whose efforts of a decade finally secured passage of the Administra- 
itive Procedure Act in 1946. The benefits secured by that legislation, which was 
i designed to stand as a bulwark against administrative unfairness, are being slowly 
whittled away by legislation and judicial decisions. Mr. Rhyne describes the danger 


Tin this article. 





©" Approval of the Administrative 
Procedure Act on July 11, 1946, 
_culminated more than a decade of 
jintensive work by the American Bar 
| Association to secure legislation 
Wwhich would stand as a bulwark 
against unfairness in the procedure 
of federal agencies.? Successful spon- 
sorship of the Act is indeed one of 
the major accomplishments of the 
Association. But today, after five 
} Years of whittling away and outright 
j legislative nullification of the pro- 
tective safeguards contained in that 
Act, the Bar should again be alerted 
to the fact that unless they constant- 
ly fight to retain that achievement, 
those safeguards will soon be greatly 
impaired or emasculated entirely. In 
some legislation these safeguards 
have been scuttled already. 
 ©6Nearly every phase of our lives 
and business is affected or regulated 
i in some way, directly or indirectly, 
Visibly or invisibly, to a greater or 
lj lesser degree by a maze of federal 
administrative regulations. Many 
were the complaints of arbitrary, 
‘apricious and oppressive action and 
usurpation of power at the time the 


Administrative Procedure Act was 
unanimously adopted by the Con- 
gress. And the high purpose of that 
Act was to serve as a safeguard 
against this administrative tyranny 
by curbing unbridled power and 
thereby insuring fairness to those 
who are regulated by or come into 
contest with federal agencies. 

At the time of enactment, the Act 
was described by Senator McCarran, 
its author, as a “bill of rights for 
hundreds of thousands of Americans 
whose affairs are controlled or regu- 
lated in one way or another by 
agencies of the Federal govern- 
ment”.® Senator Willis Smith, then 
President of the American Bar Asso- 
ciation, described the Act as a docu- 
ment which: “For our day . . . is in 
many ways as important as the Ju- 
diciary Act of 1789 was in the found- 
ing of the Federal Government.’’* 
Has the Administrative Procedure 
Act really served as such a “bill of 
rights” in the five years of its opera- 
tion as the law of the land? Has the 
Act fulfilled its high aims and pur- 
poses? Wherein has it failed? And 
wherein has it succeeded? Some of 


the results revealed by the record of 
five years’ experience under the Act 
are here presented as an answer, at 
least partially, to the questions just 
posed. 

Before considering the experience 
under the Act, action by the Con- 
gress to expressly exempt agencies 
from the Administrative Procedure 
Act will be considered. The ex- 
perience under the Act is then di- 
vided into four major subjects, (1) 
public information, (2) adminis- 
trative procedure, (3) creation of an 
independent corps of examiners and 
(4) judicial review. 


Act Is Being Nullified 

by Other Legislation 

The current tendency to exempt 
“emergency” and other agencies 
from the Administrative Procedure 
Act's procedure and judicial review 
requirements is a tremendous blow 
to the ideal of insuring adminis- 
trative fairness which underlay the 
unanimous adoption of the Act by 
the Congress in 1946. The House of 
Delegates of the American Bar As- 
sociation at its Mid-Winter Meeting 
on February 27, 1951, condemned 
such an exemption in the Federal 





1. 60 Stat. 237 (1946), 5 U.S.C. § 1001 ef seq. 
(1946). 

2. See Sen. Doc. No. 248, 79th Cong., 2d Sess. 
(1946). 

3. Ibid at 298. 

4. 32 A.B.A.J. 377; July, 1946. 
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Civil Defense Act® on the ground 
that it “threatens without justifica- 
tion the fundamental rights of our 
people” and supported “an imme- 
diate amendment” to eliminate the 
exemption.® 

But far more serious is the ex- 
emption from the Administrative 
Procedure Act contained in the De- 
fense Production Act of 1950.7 It 
is under that Act that all price, wage 
and production controls are now 
promulgated. Complaints about un- 
fairness of OPA and the Housing 
Expediter® during and after World 
War II constituted a part of the 
main impetus for the unanimous 
adoption by Congress of the Admin- 
istrative Procedure Act. The vesting 
of such great powers in the few men 
who are now regimenting the na- 
tion’s economy, unbridled by the 
safeguards of the Administrative 
Procedure Act, is unnecessary and 
certainly “threatens without justifi- 
cation the fundamental rights of our 
people”, in the language of the 
above quoted resolution. Illustra- 
tions almost limitless in number 
could be given of the excesses to 
which emergency agencies have gone 
when they were given unbridled 
powers. Already these criticisms have 
been applied to actions in connec- 
tion with current price and _ pro- 
duction controls at the hearings on 
the Bill to extend the life of the 
Defense Production Act beyond 
June 30, 1951.9 Everyone favors the 
fight against inflation and the pro- 
duction controls which are essential 
to our defense program. But what 
possible objection can there be to 
the promulgation and enforcement 
of the necessary price, wage and 
production controls with the fair- 
ness to everyone which the Adminis- 
trative Procedure Act would guar- 
antee? 

The adoption of the Appropria- 
tions Act rider!® which nullified 
the Supreme Court decision," here- 
inafter discussed, that the Adminis- 
trative Procedure Act applies to the 
Immigration and Naturalization 
Service of the Department of Justice, 
on the plea that the guarantees of 
fairness of the Act were too costly, 


642 American Bar Association Journal 


is another sad blow to the high 
aims and purposes of the Act. 

The success of the emergency 
agencies and the Department of Jus- 
tice for its Immigration and Natu- 
ralization Service in getting express 
legislative exemption indicates that 
unless the Congress is kept con- 
stantly on the alert as to the neces- 
sity for protection against arbitrary 
and capricious administrative ac- 
tion, it may be lulled into com- 
placency and other agencies will 
get similar exemptions. Pleas of 
both emergency and economy are 
potent in the halls of Congress 
today. An able Congressman in 
an article in the AMERICAN Bar Asso- 
CIATION JOURNAL more than three 
years ago warned against “impair- 
ment” of the Administrative Pro- 
cedure Act “by legislation”.1? His 
warning was all too correct. 

Senator McCarran is making a val- 
iant fight to prevent legislative im- 
pairment or nullification of the Act. 
He deserves more support from the 
Bar than he has been receiving. The 
Senator offered an amendment to the 
Bill, S. 1717, extending and amend- 
ing the Defense Production Act of 
1950 to eliminate the exemptions 
from the Administrative Procedure 
Act in other federal statutes as well 
as the exemption in the Defense Pro- 
duction Act. The Amendment was 
defeated on the plea that it should 
be a separate bill. (97 Cong. Rec. 
7531-7534, June 28, 1951). The bill 


became Public Law 96, supra note 9, 
Senator McCarran has now intro- 
duced this separate bill, S. 1770, and 
on August 6, 1951, the Judiciary 
Committee reported it favorably to 
the Senate. (S. Rep. 627, 82d Cong., 
Ist Sess.) 


Public Information Requirements 
Have Been Complied With 

The public information require- 
ments of the Act were designed to 
end existing secrecy and confusion as 
to agency organization and _proce- 
dure and the frustration generally 
encountered in 1946 by anyone seek- 
ing information on these subjects. 
This was almost an unprecedented 
requirement. The Act expressly pro- 
vides in no uncertain language that: 
“No person shall in any manner be 
required to resort to organization or 
procedure not «. . published” in the 
Federal Register.48 Initial compli- 
ance with the Act’s requirements 
resulted in a monster 966-page edi- 
tion of the Federal Register on Sep- 
tember 11, 1946. Some agencies have 
published too much and some too 
little, but on the whole compliance 
has been good.'4 There have been 
some deflections like the discontinu- 
ance of the publishing of organiza- 
tional statements in the Code of 
Federal Regulations.!5 The courts 
have rejected challenges as to suff- 
ciency of publication,’® upheld a 
challenge based on lack of publica- 
tion,!7 denied official status to an 





5. Section 305, Public Law No. 920, 81st Cong. 
Under § 12 of the Administrative Procedure Act 
“No subsequent legislation shall be held to super- 
sete or modify the provisions of this Act except 
to the extent that such legislation sha!l do so 
expressly."* 

6. 37 A.B.A.J. 322; April, 1951. 

7. Section 709, Public Law No. 774, 81st Cong.; 
64 Stat. 798 (1950), 50 U.S.C.A. § 2061 (1950). 


8. The Housing Expediter is still expressly ex- 
empt from the Administrative Procedure Act by 
§ 210 of the Housing and Rent Act, 61 Stat. 200 
(1947) as amended, 50 U.S.C. § 1900 (1947) and 
by Public Law 96, infra, note 9. See Koster v. 
Turchi, 173 F. (2d) 605 (C.A. 3), affirming 79 F. 
Supp. 268 (Pa. 1948). 


9. See Statement by Chairman Maybank on 
““regimentation’’ of the livestock industry by ‘‘a 
few men who have had very little experience’’, 
and testimony on other excesses under the Defense 
Production Act on April 8, 1951, Hearings on S. 
1397, 82d Cong., Ist Sess., reintroduced as S. 1717 
and approved July 31, 1951, as Public Law 9%. 
82d Cong., Ist Sess., C. 275. 


10. Public Law No. 843, 81st Cong. (approved 
September 27, 1950). Stat. (1950), 
5 US.C. §§ 1004, 1006, 1007, (1950). 

11. Wong Yang Sung v. McGrath, 339 U. S. 33 
(1950). 

12. Gwynne, ‘Administrative Procedure Act: A 
Warning Against Impairment by Legislation’, 34 
A.B.A.J. 9, January, 1948. 

13. § 3 (a). 

14. Sellers, ‘Administrative Procedure Act—tx- 
tent of Agency Compliance With Section 3'', 33 
A.B.A.J. 7, January, 1947. 

15. See McCarran, ‘Three Years of the Federal 
Administrative Procedure Act—A Study in Legislo- 
tion’, 38 Geo. L. J. 574, 577 (1950) where he 
labels this as a violation of the spirit and intent 
of the Act. 

16. Federal Crop Ins. Corp. v. Merrill, 332 U.S. 
380, 384-385 (1947); United States v. Morton Salt 
Co., 338 U.S. 632, 646 (1950); Willapoint Oysters, 
Inc. v. Ewing, 174 F. (2d) 676 (C.A. 9th, 1949), 
cert. den. 338 U.S. 860, reh. den. 339 U.S. 945 
(1950). 

17. Willow Farm Products Co. v. Brannan, 90 F. 
Supp. 195 (Ill., E.D. 1950). 
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unpublished interpretation of a reg- 
ulation,!® upheld a claim of exemp- 
tion as to courts martial and mili- 
tary commissioners!® and denied re- 
lief when agencies claimed that stat- 
utory remedies had not been ex- 
hausted.? Since Section 3(a) of the 
Act specifically provides that “No 
person shall in any manner be re- 
quired to resort to organization or 
procedure not so published”, in the 
Federal Register, an agency that has 
failed adequately to publish its or- 
ganization or procedure in the Regis- 
ler is seemingly directly precluded by 
this express language from the de- 
fense of failure to exhaust admin- 
istrative remedies.?! 
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Most Agencies Have Met 
Procedural Requirements 


1 Most federal agencies have complied 
with the procedural requirements of 
Tthe Administrative Procedure Act on 
tule-making and adjudication con- 
ained in Sections 4 through 9. Such 
compliance has had a tremendous 
jeflect on the administrative consid- 
jeration of the interests of those who 
jwe either regulated by or who come 
}into contest with these agencies. 
public participation in the proce- 
jj ture of rule-making has had far 
jeaching beneficial results. And if 
in agency is taking action against an 
qindividual which is clearly arbi- 
rary, the mere reference to possible 
qiction invoking the Act usually 
Juffices to remedy the situation. 
_ the Act’s benefits are secured 
informally and no full public or 
| written record of its benefits is avail- 
ypble. But illustrations of attempts 
49 escape the provisions of the Act 
je available in the court decisions. 

i The Supreme Court in Wong 
lang Sung v. McGrath? has said 
hat the Act “ . is a new, basic 
ind comprehensive: regulation of 
jrocedures in many agencies, more 
han a few of which can advance 
‘gZuments that its generalities should 
tot or do not include them”. And 
‘ome federal agencies have con- 
tended and still contend that the 
Act either does not apply to them 
all or that particular action by 
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their agency does not come within 
its express terms. In fact, one 
can discern an ever-growing tenden- 
cy among federal agencies to assert 
exemption claims. Quite a few such 
cases are now reaching the courts. 

In the Wong Yang Sung decision 
the Supreme Court rejected the 
claim of the Immigration and Nat- 
uralization Service of the Depart- 
ment of Justice that it is exempt 
from the Administrative Procedure 
Act so that immigration employees 
could serve as both prosecutors and 
hearing examiners. It will be re- 
called that one of the evils to be 
corrected by the Act was the combin- 
ing of investigatory and prosecuting 
functions with the judicial function 
in administrative proceedings.” This 
required separation applies to 
“every case of adjudication required 
by statute to be determined on the 
record after opportunity for an 
agency hearing”.** The Supreme 
Court held that the words “required 
by statute” are not limited to those 
instances where the appropriate 
agency statute expressly guarantees 
a hearing but include also those in- 
stances, as in the case before it, 
where the requirement of a hearing 
has to be read into the agency statute 
by the Court in order to save that 
statute from invalidity. This decision 
should have the salutary effect of 
preventing hair-splitting theories as 
to the source and statutory specifi- 
cation of hearing requirements. It 
will also serve as a warning to other 
agencies that they are not free from 
the hearing requirements of the Ad- 
ministrative Procedure Act merely 
because the statutes they administer 
do not specifically provide for hear- 
ings. Nullification by legislation of 
this decision’s effect on the Immigra- 
tion and Naturalization Service 
does not vitiate its applicability to 
other agencies.?5 





The Administrative Procedure Act 


Charles S. Rhyne practices law in 
Washington, D. C., specializing in ad- 


ministrative, municipal, aviation, inter- 
national and radio law. He is a native of 
North Carolina and received his law de- 
gree from George Washington Univer- 
sity Law School. 





On the other side of the ledger 
and seemingly in direct conflict with 
the Wong Yang Sung case is the 
decision in Bersoff v. Donaldson*® 
upholding the Post Office Depart- 
ment’s claim that the Administra- 
tive Procedure Act does not apply 
to that Department’s administrative 
procedure in hearing and deciding 
the serious charges it makes of fraud- 
ulent use of the mails. The decision 
was based upon the finding that the 
“fraud order statutes do not in terms 
require a hearing”, and Section 5 of 
the Administrative Procedure Act 
applies only to “adjudication re- 
quired by statute to be determined 
on the record after opportunity for 
an agency hearing”. The Wong 
Yang Sung case rejected this claim 
and applied the Act to a statute 
where the hearing requirement had 
been “read into” the statute. 





18. Woods v. Benson, 75 F. Supp. 743 (Minn. 
1948), aff'd 168 F. (2d) 694 (C.A. 8th, 1948), 177 
F. (2d) 543 (C.A. 8th, 1949). 

19. Brown v. Royall, 81 F. Supp. 767 (Dist. Col. 
1949), cert. den. 339 U.S. 952 (1950), reh. den. 
339 U.S. 991 (1950). 

20. Olin Industries v. National Labor Relations 
Board, 72 F. Supp. 225 (Mass. 1947) and Clamp v. 





Herzog, 
26, 1951). 
21. See Sellers, supra note 14 at page 8. 
22. 339 U. S. 33, 36 (1950). 
23. Section 5(c). 
24. Section 5, Administrative Procedure Act. 
25. See note 10, supra. 
26. 174 F. (2d) 494 (App. D.C. 1949). 








Fed. (2d) (App. D. C. Apr. 
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The Administrative Procedure Act 


The Post Office Department has 
always granted hearings to those 
against whom it leveled these serious 
fraud charges, even though there was 
no express statutory requirement of 
a hearing.2" The due process clause 
should be held to require such a 
hearing.?® Why the Department now 
objects to carrying out the provi- 
sions of the Administrative Proce- 
dure Act to insure fairness in these 
hearings is difficult to understand. 


The Civil Aeronautics Board has 
just taken a stand similar to that of 
the Post Office Department in deny- 
ing a hearing upon the vital matter 
of an exemption of an airline from 
certain provisions of the Civil Aero- 
nautics Act, Denial was also based 
upon the claim that the particular 
section of that Act does not express- 
ly require a hearing. The CAB was 
upheld in its contention on the 
ground that the Wong Yang Sung 
decision is narrowly limited to in- 
stances where a hearing is necessary 
for the protection of constitutional 
rights.2® A further decision by the 
Supreme Court will be necessary to 
determine whether the decisions up- 
holding the claims of the Post Office 
and Civil Aeronautics Board offer 
a loophole through which federal 
agencies may open the door to free- 
dom from the Act or whether the 
Supreme Court will close that door 
by broadly applying its statement 
“.. . it would be a disservice to our 
form of government \and to the ad- 
ministrative process | itself if the 
courts should fail, so far as the terms 
of the Act warrant, to give effect to 
its remedial purposes where the evils 
it was aimed at appear”.’° 

That the high purpose of the Act 
to secure impartial fairness in agency 
procedure may not always be assured 
under a strict interpretation of the 
language of the Act is illustrated by 
an appeal from a rule-making pro- 
ceeding of the Federal Security 
Agency based upon the charge that 
the chief government witness and 
government counsel at the hearing 
aided in preparing the administra- 
tive findings and conclusions. There 
this objection was held to state no 
basis for relief because Section 5 (c), 
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prohibiting such participation in the 
decision by agency personnel, is 
limited to cases of “adjudication” 
as distinguished from cases of “tule- 
making”.*! Tax Court procedure has 
been held to be outside the scope 
of the Administrative Procedure 
Act®? because the statute which gov- 
erns that court’s jurisdiction express- 
ly covers its procedure. A similar 
decision for similar reasons has been 
handed down on parole boards.%% 

It must be conceded that some 
of the uncertainties as to applica- 
tion of the procedural requirements 
to particular action arise because the 
Act was designed to cover so many 
different agencies and functions and 
its language is necessarily broad.*4 
The Supreme Court has said of the 
Act:35 

It contains many compromises and 

generalities and, no doubt, some am- 


biguities. Experience may reveal de- 
fects. 


And if courts under the urging of 
agencies seeking escape from the 
Act’s procedural fairness require- 
ments use ambiguities or find defects 
in deciding against, rather than for 
coverage, all gaps that appear such as 
those seized upon by the Post Office 
Department and the Civil Aeronau- 
tics Board should be plugged by 
statutory amendments so that the 
spirit and intent of the act may not 
be defeated. 


Independent Examiners 
Was Major Objective 


Selection and promotion of hearing 
examiners constitutes perhaps the 
most unsatisfactory chapter in the 
experience under the Administra- 


tive Procedure Act. Section 11 fe. 
quired that within one year from 
the effective date of the Act examin. 
ers were to be appointed for all fed. 
eral agencies subject to the Act. 
This meant that an estimated 350 
hearing examiner positions were to 
be filled by June 11, 1947.°* The se. 
curing of impartial and qualified 
examiners genuinely independent of 
pressure from the administrative or 
prosecuting officers in their agencies 
who might directly or indirectly in. 
fluence their determinations was one 
of the major objectives of the Ad. 
ministrative Procedure Act. That 
many examiners were biased and 
served as a part of the prosecution 
or enforcement machinery of the 
agency by which they were employed 
was one of the serious complaints 
made against administrative proce- 
dure at the time the Act was 
adopted. The strongly sponsored 
idea of removal altogether of exam- 
iners from the agency they serve was 
finally and reluctantly rejected by 
the Congress in favor of the compro- 
mise idea of internal separation by 
separating the functions of exam- 
iners from those of administrators 
and prosecutors. 

The Act makes examiners largely 
independent of the agencies they 
serve by prohibiting the union of 
prosecuting and judicial functions in 
the same person. With an intent 
that examiners have security of ten- 
ure and adequacy of compensation, 
the Civil Service Commission is 
required to establish pay rates in- 
dependently of the employing agen- 
cy’s recommendations or ratings. Ex- 

(Continued on page 703) 





27. See Miles and O'Brien, ‘*Practice and Pro- 
cedure in Mail Fraud Cases’, 6 Fed. B.J, 119 
(1945). 

28. See Pike v. Walker, 121 F. (2d) 37 (App. 
D.C. 1941). 

29. Eastern Air Lines, Inc. v. Civil Aeronautics 
Board, 178 F. (2d) 726 (App. D.C. 1951). 

30. Wong Yang Sung v. McGrath, supra, note 
22 at page 41. 

31. Willapoint Oysters, Inc. v. Ewing, supra 
note 16. See Reich, ‘‘Administrative Procedure 
Act: Analysis of Its Requirements as to Rule Mak- 
ing’, 33 A.B.A.J. 315 (1947). 

32. Kennedy Name Plate Co. v. Commissioner, 
170 F. (2d) 196 (C.A. 9th, 1948); See Toulouse, 
“The Effect of the Administrative Procedure Act 
upon the United States Tax Court'’, 37 Geo. L. J. 
569 (1949). 

33. Hiatt v. Compagna, 178 F. (2d) 42 (C.A. 5th, 
1949). See on inapplicability to prison boards: 
Lesser v. Humphrey, 89 F. Supp. 474 (Pa. 1950). 


34. For a discussion of a proposal for new 
legislation to solve the problem see Vanderbilt, 
‘Administrative Procedure: Shall Rules Before 
Agencies Be Uniform?’’, 34 A.B.A.J. 896, October, 
1948, and Washington, ‘‘Federal Administrative 
Agencies: Are Uniform Rules of Procedure Practi- 
cable?’’, 34 A.B.A.J. 1011, November, 1948. 


35. Wong Yang Sung v. McGrath, supra note 2 
at 40-41. 


36. See “Administrative Procedure: Selection of 
350 Hearing Examiners Studied’’, 33 A.B.A.J. and 
articles at 33 A.B.A.J. 213, 421, 688 and 86! 
There are now approximately 85 federal agency 
hearing examiners in grade 11 ($5400-$6400); 150 
in grade 12 ($6400-$7400); 200 in grade 13 ($7600 
$8600); 100 in grade 14 ($8800-$9800); and 75 in 
grade 15 ($10,000-$11,000). It can readily be see" 
that under present salary scales these salaries 0” 
too low for the important function examiners of 
intended to perform under the Act. 
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The Survey of the Legal Profession: 


Final Progress Report 


by Reginald Heber Smith + of the Massachusetts Bar (Boston) 


" Year by year the Director has reported on the progress of this great undertaking. 
This is the fourth and last progress report. The plan of the Survey called for 158 sep- 
arate reports on various topics. Of these, 118 have been completed and the re- 


maining 40 are in process of being written. 





* This is the fourth consecutive Sep- 
tember issue of the JouRNAL in which 
it has been my privilege to write 
about the progress of this Survey.* 

The end is now plainly in sight. 
Of the reports scheduled by the Sur- 
vey Council, three-quarters have been 
completed. While some of the major 
reports have not been finished, their 
writing is well under way. 

Inasmuch as our work has been 
done under the auspices of the Amer- 
ian Bar Association and with sub- 
stantial financial support from the 
Association, it is appropriate now to 
tender a summary accounting of 
what we have been doing. 


The Survey Organization 

Our task has been inherently com- 
plex because the lawyer is called 
upon to do so many things in a mod- 
tn free society. 

Chief Justice Vanderbilt, when he 
was Director, worked out the six ma- 
jor divisions of the study. From that 
basic pattern we have never departed. 
Constant usage has proved its sound- 
ness, 

The whole structural plan is most 
tasily seen from the chart which will 
found on the following pages. 


Those who may be interested in the 
evolution of the Survey can compare 
this chart with the original chart 
published in the September, 1948, 
issue of the JourNAL (34 A.B.A.]J. 
772-3) . 


The Survey Team 

The work that has been done is the 
product of a team of more than four 
hundred men and women, most of 
them lawyers, and 97 per cent of 
them volunteers who served without 
compensation. 

Even the chart does not list them 
all. Limitations of space precluded 
naming the State Correspondents 
who have been of genuine assistance 
in many studies. 

Appended to this report are the 
names of some of the State Corres- 
pondents to whom we are indebted. 


Complete listing is impossible be- 
cause in some fields the work was of 
a confidential nature. 

A providential mantle of protec- 
tion seems to have safeguarded our 
workers. Considering the number of 


‘persons and the period of time, we 


have much to be grateful for; but we 
record with sorrow the loss of Judge 
William L. Ransom who was to have 
reported on the American Bar Asso- 
ciation, of General Edmund Ruffin 
Beckwith who was writing of the 
work of the Bar in World War II, of 
Robert R. Milam whose subject was 
“Civil Rights”, of Professor Eldon R. 
James, our Consultant as to Librar- 
ies, and of President Stanley King, a 
member of the Advisory Committee 
of Laymen. 


The Council 


Final control over the Survey is 
vested in its Council which is an 
independent and autonomous body. 
The classic statement of its position 
and function, appearing in the 
JournaL for May, 1947 (33 A.B.A.J. 





*For earlier information, see official reports 
about the Survey: ‘‘Survey of the Legal Profes- 
sion’’, Arthur T. Vanderbilt, 72 A.B.A. Rep. 349- 
352, 1947; ‘‘Survey of the Legal Profession: Coun- 
cil and Director Announce Definitive Plans’’, 33 
A.B.A.J., 1075, November, 1947; ‘‘Survey of Our 
Profession: ‘Progress Report’ as to Organization 
and Work"’, 34 A.B.A.J. 771, September, 1948; 
“Survey of the Legal Profession: Second Progress 
Report’’, 35 A.B.A.J. 748, September, 1949; ‘‘Sur- 
vey of the Legal Profession: Third Progress Re- 
port’’, 36 A.B.A.J. 727, September, 1950. 


See also: ‘The Survey of the Legal Profession’’, 
Lowell S. Nicholson, Boston Bar Bull., March, 1948; 
“Survey of the Legal Profession’’, U. S. Law 
Week, October 19, 1948; ‘‘Survey of the Legal 
Profession’’, Joseph Bear, J. L. Soc. Mass., Novem- 
ber, 1948; ‘Surveying the Legal Profession: In 
Whose Interest, How, and To Test What Hy- 
potheses?’’ Charles O. Porter, J. Am. Jud. Soc., 
February, 1949; ‘Survey of the Legal Profession— 
An Effort at Objective Appraisal’’, Paul Brosman, 
Tulane L. Rev., June, 1949; ‘Survey of the Legal 
Profession: The Legal Education Phase’’, Albert ' 
Harno, J. Legal Educ., Summer, 1949. 





September, 1951 * Vol. 37 645 


The Survey of the Legal Profession 




















The Survey Council 


Howard L. Barkdull, Cleveland, President-Nominee of the American 
Bar Association (1951-52); former Chairman of the House of 
Delegates 

James E. Brenner, Palo Alto, California, Professor of Law at Stan- 
ford University School of Law 

Herbert W. Clark, San Francisco, Former Chairman of the Ameri- 
can Bar Association Section of Legal Education 


Charles P. Curtis, Boston, Lawyer and Author 


John W. Davis, New York City, Former Solicitor General of the 
United States 

John S. Dickey, Hanover, New Hampshire, President of Dartmouth 
College 

Charles E. Dunbar, Jr., New Orleans, Former Chairman of Louisi- 
ana Civil Service Commission 

Cody Fowler, Tampa, Florida, President of the American Bar 
Association (1950-51), ex officio 

Albert J. Harno, Urbana, Illinois, Dean of the University of 
Illinois College of Law 


Paul G. Hoffman, Pasadena, California (Resigned on his appoint- 
ment as Director of ECA), Director of Ford Foundation 


Devereux C. Josephs, New York City, President of New York Life 
Insurance Company 


Wm. Clarke Mason, Philadelphia, Former Chancellor of the Phila- 
delphia Bar Association 


Philbrick McCoy, Los Angeles, Judge of the Superior Court of 
Los Angeles County 

Harold G. Moulton, Washington, D. C., President of Brookings 
Institution 


Orie L. Phillips, Denver, Chief Judge of the United States Court 
of Appeals for the Tenth Circuit : 


Carrol M. Shanks, Newark, President of the Prudential Insurance 
Company of America 


Reginald Heber Smith, Boston, Director of the Survey, 1948 to date 


Robert G. Storey, Dallas, Dean of Southern Methodist University 
Law School 


Arthur T. Vanderbilt, Newark, Chief Justice of the New Jersey 
Supreme Court, Director of the Survey in 1947 


The Officers of the Council are Chairman, Judge Phillips, Secre- 
tary, Dean Harno, and Treasurer, Walter M. Bastian, Washing- 
ton, D. C., Judge of the United States District Court for the Dis- 
trict of Columbia and former Treasurer of the American Bar 
Association 


The ex officio Members of the Council have been as follows: Carl 
B. Rix, Milwaukee, President of the Association, 1946-47; Tap- 
pan Gregory, Chicago, President of the Association, 1947-48; 
Frank E. Holman, Seattle, President of the Association, 1948-49; 
Harold J. Gallagher, New York City, President of the Associa- 
tion, 1949-50 


423), merits repetition: 
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The relationship of our Association 
is that it perceived the need for finding 
out the facts as to our profession, ar- 
ranged for the financing of the Survey 
jointly by the Carnegie Corporation 
and the Association, sponsored the 
selection of the Council from among 





lawyers and non-lawyers with outstand- | 


ing qualifications, and committed the 


project to the independent judgment §f 
of this distinguished body and the di. J 


rector chosen by it. 
With these steps of organization 


completed in April, the Survey and its f 
results are completely in the hands of 


the Director and Council. 


All the original members of the 


Council are still in service with the 
sole exception of Paul G. Hoffman 
who resigned upon his appointment 
as Director of ECA which required 
all his time. The Council has aug- 
mented its membership from time to 
time and all these additional mem- 


bers are still in harness. The officers = 


of the Survey have served without 
change or interruption. 
The only change in personnel has 


vey Constitution which 


President of the American Bar Asso- 7 


ciation an ex officio member of the 
Council during his term of office. 
The profession owes a far greater 
debt than it yet realizes to these men 
whose names are here set out. 


The Advisory Committee of Laymen 


made the § 


| The 
been that contemplated by the Sur- | 





When the Council decided to select | 


a lawyer to direct the Survey it had 
to take the risks attendant on the 
known fact that every man_ has 
“blind spots” about his own profes- 
sional calling. 

To counteract any lack of objec- 
tivity, an Advisory Committee of 
Laymen was promptly organized. 


The members of this Committee re a 
e 


ceive copies of every report, can ask 
any questions they want, and are 
free to speak out at any time. They 
meet from time to time and control 
their own discussions. 

Their assistance has been invalu- 
able to me in solving some of my 
toughest problems. I want the mem 
bers of the American Bar Association 
to know who they are and here ! 
record their names. 
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The Advisory Committee of Laymen 


Theodore C. Briggs, Rochester, Chairman of the Board, Lawyers 
Co-operative Publishing Company 

J. Frank Dobie, Austin, Professor, University of Texas 

Wallace B. Donham, Cambridge, Dean Emeritus of the Harvard 
School of Business Administration 

The Rev. Frederick M. Eliot, Boston, President of the American 


Channing Frothingham, Boston, Physician 
Stanley King (deceased), Amherst, Massachusetts, Former Presi- 


Louis M. Lyons, Cambridge, Curator of Nieman Foundation, 

The Rt. Rev. Eric F. MacKenzie; Boston, Auxiliary Bishop and 
Presiding Judge of the Catholic Archdiocese of Boston 

William Miller, Cambridge, Research Fellow of Harvard University 


Sumner Welles, Oxon Hill, Maryland, Former Under Secretary 


Lawrence L. Winship, Boston, Managing Editor of The Boston 
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The Completed Reports 
i 


There have been 118 reports com- 
pleted by the persons to whom the 
various subjects were assigned. With 
the exception of a few preliminary 
| reports (as where the answers to a 
} questionnaire were being published) 
] all these reports have been submitted 
} to the Council's Committee on Pub- 
lications and published only after its 
; approval had been granted. 

On the following pages all reports 
completed as of this writing (July 31, 
1951) are listed. 

After a few reports the word 
“Adopted” appears. For a complete 
j statement as to the significance of 
) that word the reader is referred to my 

Third Progress Report in the Sep- 
j tember, 1950, issue of the JoURNAL 
(36 A.B.A.J. 727). 


} The Reports Being Written 


In a few, but only a few, instances 
this phrase is a euphemism for re- 
ports that are just plain late. As the 
Survey has no disciplinary powers, 
we can only hope for the best. 

In most cases the reports are pro- 
ceeding according to schedule. Most 
of the preparatory work has been 
completed and the remaining task is 
one of composition. 








As to five of the uncompleted re- 
ports, we did not have the necessary 
funds until February, 1951. The men 
in charge of those reports have ac- 
cepted this handicap with cheerful 
courage and are making rapid prog- 
ress towards overcoming the delay 
for which they are not responsible. 

All reports in process are listed on 
the following pages. 

As both the Completed Reporis 
and the Reports Being Written are 
listed, division by division and sec- 
tion by section, it is fairly easy, by 
looking at both lists, to get a com- 
plete picture of the body of the 
Survey. 


Final Reports 


When all the reports have been com- 
pleted, and in any event by the end 
of this year, it becomes the Director's 
duty to prepare a final report. 


It has also been arranged that the 
Director's report, as weil as the entire 
Survey undertaking, shall be exam- 
ined and reviewed by a layman who 
will make his own report. For this 
purpose the Carnegie Corporation of 
New York has made an additional 
grant. The selection of the lay writer 
is in the hands of a special committee 


REGINALD HEBER SMITH 


Director, The Survey of the Legal Profession 





of the Council, of which Dean Storey 
is chairman. 

State Correspondents for the Sur- 
vey of the Legal Profession are as 
follows: 

LecaL Aiw—Ala., Thomas Julian 
Skinner, Jr.; Ariz., Walter E. Craig; 
Ark., E. Charles Eichenbaum; Callf., 
Samuel H. Wagoner; Colo., Johh E. 
Gorsuch; Del., Collins J. Seitz; 
Conn., Thomas Hewes; D. C., Wilbur 
L. Gray; Fla., Ray W. Richardson, 
Jr.; Ga., W. Colquitt Carter; /da., 
J. L. Eberle; /l/., Edward D. McDou- 
gal, Jr.; Jnd., John K. Rickles; Jowa, 
Morton S. Adler; Xan., Randal C. 
Harvey; Ky., Grover G. Sales; La., 
Elizabeth Ridnour Haak; Me., Na- 
thaniel M. Haskell; Md., Emory H. 
Niles; Mass., Waltcr Powers; Mich., 
Cleveland Thurber; Minn., Richard 
H. Bachelder; Miss., Phil Stone; 
Mo., Irene L. Dulin; Mont., T. P. 
Patterson; Nebr., Daniel J. Gross; 
Nev., John Shaw Ficld; N. H., John 
R. McLane; N. Mex., A. L. Gause- 


witz; N. J., Nicholas C. English; 
N. Y., Orison S. Marden; N. C.,, 
Allston Stubbs; N. Dak., Olat 


H. Thormodsgard; Ohio, Claude E. 
Clarke; Okla., Howard L. Smith; 
Ore., Charles W. Redding; Pa., 
Herbert F. Goodrich; R. J., Henry 

(Continued on page 650) 
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SAMUEL EWING 
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WILLIAM KENNEY 
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The Survey of the Legal Profession 


Douglas A. Busey; N. H., John P. 
C. Hart; S$. C., Harold C. Seigler; 
S. Dak., Karl Goldsmith; Tenn., 
Charles H. Miller; Tex., Al M. 
Heck; Utah, Leland M. Cummings; 
Vt., John D, Carbine; Va., A. Russell 
Bowles, Jr.; Wash., Lane Summers; 
W. Va., Philip H. Hill; Wis., C. W. 
Babcock; Wyo., Charles E. Lane. 


ADMISSION TO THE BaR—Ariz., J. L. 
Gust, dec.; Ark., Blake Downie; Colo., 
George A. Trout; Conn., William 


W. Gager; Del., Robert H. Richards: 
D. C., George W. Dalzell; Fla., John 
M. Allison;,Ga., Graham Wright; 
Ida.,Sam S. Griffin; [ll., Mark O. Rob- 
erts; Ind., Telford B. Orbison; Jowa, 
Charles W. Barlow; Kan., Thomas 
M, Lillard; Ky., John E, Richard- 
son; La., Leon Sarpy; Md., Parsons 
Newman; Mass., Horace E. Allen; 
Minn., Philip Neville; Mo., Thomas 
F. McDonald; Mont., George Y. Pat- 
ten; Nebr., Charles H. Kelsey; Nev., 
Carleton; N. Y., John T. DeGraff; 





N. C., Irving E. Carlyle; N. Dak., 
Herbert G, Nilles; Ohio, Wayman B, 
McLeskey; Okla., Fred M. Mock; 
Ore., Lamar Tooze; Pa., Mark E, 
Lefever; R. J., Chauncey E. Wheeler, 
dec.; S. Dak., Marshall McKusick, 
dec,; Tenn., R. A. Davis; Tex., A. N. 
Moursund; Utah, Leland M. Cum. 
mings; Vt., Deane C. Davis; Va., 
Stuart B. Campbell; Wash., Henry 
Elliott; W. Va., Joseph R. Curl; 
Wis., W. Wade Boardman. 








































Completed Survey Reports 
Division | 
Professional Services by Lawyers and Availability of Services 
A. Professional Services by Lawyers 
“The Family and the Law”, Earl Lomon Koos, Mimeographed, 26 pages, January 1949. 
“Services to Organized Labor”, Robert M. Segal. 
“Corporate Legal Departments”, Charles S. Maddock, Studies in Business Policy No. 39, National Industrial Con- 
ference Board, January, 1950. 
“Services in Business for Salary: General Counsel”, Charles $. Maddock. 
“Salaried Services in Government: Federal”, Peyton Ford, Clive W. Palmer and David Reich. 
“Salaried Services in Government: Local”, Charles S. Rhyne. 
‘“Workmen’s Compensation”, Joseph Bear. 
“The Legal Profession Takes Stock”, Reginald Heber Smith, The Church Militant, January, 1950. 
“Changes in the Law During Forty Years”, Zechariah Chafee, Jr., Northeast. L. Rev., Fall, 1951 (Adopted). 
B. Availability of Lawyers’ Services 
“Legal Aid in the United States”, Emery A. Brownell, published for the Survey by Lawyers Co-operative Pub- 
lishing Company, October, 1951. 
“Lawyer Reference Plans, A Manual for Local Bar Associations”, Charles O. Porter, published for the Survey by 
Poole Bros, Inc., 62 pages, November, 1949. 
“Objections to Lawyer Reference Plans”, Charles O. Porter. 
“Models, Media and Men”, Charles O. Porter, J. Am. Jud. Soc., February, 1950. 
“Exorcising the Socialization Spectre”, Charles O. Porter, Law. Guild Rev., Winter, 1950. 
“Legal Service Offices for Persons of Moderate Means”, Reginald Heber Smith, Wis. L. Rev., May, 1949; as pam- 
phlet revised, published for the Survey by Court Square Press Inc., 54 pages, (Adopted April, 1950) . 
“The Neighborhood Law Office Plan”, Robert D. Abrahams, Wis. L. Rev., July, 1949; “The New Philadelphia 
Lawyer”, revision of above, Atl. Monthly, April, 1950. 
“Complete Legal Aid Service in a Metropolitan Community: What Would It Actually Cost?”, Reginald Heber 
Smith, published for the Survey by the American Bar Association Committee on Legal Aid, 1951. 
“The English Legal Assistance Plan: Its Significance for American Legal Institutions”, Reginald Heber Smith, 
A.B.A.]., June, 1949; reprinted L, Soc, Gazette, England. 
“The English Legal Assistance Plan: A Description of Its Machinery”, Robert D. Abrahams, A.B.A.J., January, 1950. 
“Extension of Legal Aid into Smaller Communities”, John S. Bradway, Mimeographed, 12 pages, 1951. 
“Development of Legal Aid in the Southeast”, Frances C. Dwyer, Mimeographed, 8 pages, 1948. 
“A Standard of Measurement for Determining the Need of Legal Aid Services in Urban Areas”, Allan Fisher and 
Edwin M. Woods, Mimeographed, 4 pages (with graph), 1948. 
“Defects in Present Legal Aid Service and the Remedies”, Raynor M. Gardiner, Mimeographed, 3 pages, 1948. 
“Legal Aid and Social Work”, Marguerite R. Gariepy, Mimeographed, 8 pages, 1948. 
“Development of Legal Aid in the Tenth Judicial Circuit”, Paul F. Irey, Mimeographed, 11 pages, 1948. 
“Relation Between Legal Aid and Lawyer Reference Plans”, Gerald Monsman, Mimeographed, 7 pages, 1948. 
“Legal Aid as a Watchdog for the Poor”, George H. Silverman; Mimeographed, 7 pages, 1948. 
“Legal Aid in Criminal Cases”, Martin V. Callagy. 
“Legal Aid Clinic Reports”, ed. Quintin Johnstone, Mimeographed, 122 pages, 1951. t 
“Legal Clinics”, Quintin Johnstone, J. Legal Educ., Summer, 1951. (Continued on page 707) 


650 American Bar Association Journal 


4 


OY Ne i i i in Ml A RIA. 8 eit 







teri 


whi 


a fort 


ting 
put 


) Sub 
self. 


but 
gua: 


kill 









S 
don 
dea: 
dea 
con 
mer 
cure 
stor 
Wh 
heal 
Vict 





Dak., 
nan B, 
Mock; 
ark E. 
heeler, 
K usick, 
»A.N. 
 Cunm- 
3; Va., 
Henry 
Curl; 


al Con- 


ted) . 


ve Pub- 


as pam- 
\delphia 
| Heber 
- Smith, 


ry, 1950. 
1. 


sher and 


“. 1948. 


age 707) 


A Question of Justice: 






Trial or Execution of an Insane Defendant 


by Henry Weihofen - 


® The rule against execution of an insane convicted criminal is centuries old but the 


reason for the rule has never been settled. Mr. Weihofen examines in this article the 
4 various theories and the questions of policy that are involved. The substance of this 


meyer: 


study will appear in a forthcoming book on Psychiatry and the Law by Professor 
Weihofen and Dr. Manfred S. Guttmacher, Chief Medical Officer of the Supreme 
Bench of Baltimore, to be published by W. W. Norton & Company, Inc. * 





"Some time ago, an Indiana pris- 
oner awaiting execution for murder- 
ing his wife succeeded in slashing his 
own wrists. By giving blood transfu- 
sions and working for twenty-two 
4 hours, prison doctors were able to 
4 save his life, so that the execution 
j could proceed as ordered. 
Laymen may marvel over the mys- 
terious working of the legal mind, 
§ which calls for such strenuous ef- 
forts to prevent a man from commit- 
ting suicide, in order that he may be 
} put to death with legal formality. 
j Substituting state action for private 
self-help is the. very essence of law, 
but this seems an unduly jealous 


guarding of the state’s monopoly on 
killing. 


lia fp al nc in le SIO 


i 


Something of the same sort is 
done when a person condemned to 
death is found to be insane. The 
death sentence is postponed, the 
condemned man is transferred to a 
mental institution for treatment and 
cure and only after he has been re- 
stored to reason is he put to death. 
Why this solicitousness for the good 
health and soundness of the intended 
victim? Is it actuated by vindictive- 












ness—by the resolution that the con- 
demned man shall not escape the 
full horror of realizing the fate that 
awaits him? On the contrary; the rule 
is always explained on humanitarian 
grounds. Three hundred years ago, 
Lord Coke said that the purpose of 
punishment is to strike terror into 
others, but the execution of a mad- 
man would not have this effect and 
would be “a miserable spectacle . . . 
of extreme inhumanity and can be 
no example to others”. Later, this 
reasoning was denied; “the terror to 
the living”, it was said, “is equal 
whether the Person be mad or in his 
Senses”. The true reason for the rule, 
said Hale and Blackstone, is that if 
he were sane, he might have offered 
some reason why execution should be 
stayed. Another thought that carried 
weight historically was that it would 
be against Christian charity to send 
a person into another world who had 
had no chance to make his peace with 
God. Moreover, the rule derives con- 
siderable strength from the fact that 
it does not stand alone, but is part 


- of a broader rule: an insane person - 


will not be required to plead to an 








Professor of Law at the University of New Mexico 


indictment, or stand trial for crime; 
if found to be insane after convic- 
tion, he will not be sentenced; and 
if insane after sentence of death, he 
will not be executed. In each case, 
the proceedings should be postponed 
and the accused committed until the 
incapacity is removed. 


Insanity After Trial 

Is Different Case 

But there is a big difference between 
trial and execution. To try a person 
when he.is too disordered mentally 
to defend himself is palpably unfair 
and can be said to deny him his con- 
stitutional rights to a fair trial. But 
after the trial is over, after the jury 
has heard all that the defendant may 
have to say in his defense, after the 
punishment has been legally assessed 
and all permissible appeals are fin- 
ished, no question of fair trial re- 
mains. Mental disorder arising there- 
after cannot raise any new question 
touching guilt or the propriety of the 
punishment. The suggestion that “he 
might have offered some reason, if 
in his senses, to have stayed these. . . 
proceedings” is unconvincing; he has 
had his chance to show such reasons, 
and ordinarily, he would not now be 
allowed to reopen the trial to ad- 
vance such reasons even if he were 
sane. New facts, such as the issuance 
of a pardon, will be at least as well 


-known to his counsel as to himself, 


and can be pleaded for him without 
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his help. Counsel is always available 
in these cases because a person cannot 
be tried for a capital offense without 
being given the assistance of counsel. 

But granting that insanity arising 
after sentence of death cannot affect 
the question of guilt or innocence, 
does it not offend our moral sense to 
execute a person who is too ill men- 
tally to understand what is happen- 
ing to him and why? Mr. Justice 
Frankfurter says yes. What is more, 
he believes that this moral revulsion 
is so deeply embedded in the tradi- 
tions and feelings of our people as 
to be incorporated in our concept of 
due process of law. To abrogate the 
traditional rule and to execute con- 
victs while insane would therefore 
be unconstitutional. The other 
judges of the Supreme Court have 
thus far not accepted this view. In 
Solesbee v. Balkcom, 339 U.S. 9, 
(1950), the case in which Mr. Justice 
Frankfurter stated his views in a dis- 
senting opinion, the rest of the Court 
merely held that due process is not 
violated by a Georgia law that denies 
a judicial trial of insanity after con- 
viction of a capital offense, but em- 
powers the governor to determine 
such issue upon a report by expert 
physicians, without hearing any evi- 
dence offered by the defendant. 

This Georgia procedure, it should 
be noted, does not deny all effect to 
insanity after conviction. It accepts 
the traditional view that an insane 
convict should not be executed; but 
it makes the determination of his 
mental condition a matter of discre- 
tionary executive inquiry rather than 
a matter of right upon which the 
person is entitled to a hearing. It is 
submitted that the Court might 
properly have gone farther and held 
that the due process clause does not 
foreclose a state from carrying out 
a death sentence without regard to 
whether or not the person is sane at 
the time for execution. 


Rule as to Insanity 
Should Be Re-examined 


But even though it be constitu- 
tional, would this not still be inhu- 
mane? The trouble with putting the 
problem that way is that it makes it 
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sound easier than it really is. Every 
kind-hearted person may agree that 
executing an insane man is inhu- 
mane. The real issue is whether it is 
less humane to execute a guilty crim- 
inal while he is insane than it is to 
postpone the execution until we 
make sure that he understands what 
we mean to do to him—and then kill 
him. Is it less humane to shoot a 
dog while he is asleep than it is to 
wake him first? A dissent from the 
traditional viewpoint has been voiced 
by Justice Traynor of the California 
Supreme Court, in Phyle v. Duffy, 
34 Cal. (2d) 144, 208 P. (2d) 668, 
676-7 (1949). “Is it not”, he asked, 
“an inverted humanitarianism that 
deplores as barbarous the capital 
punishment of those who have be- 
come insane after trial and convic- 
tion, but accepts the capital punish- 
ment of sane men?” A re-examination 
of the rule is in order. 

If the rule is to be retained, at 
least some consensus should be ar- 
rived at regarding its rationale. The 
test of insanity for this purpose is 
generally said to be whether the con- 
demned man has the capacity to un- 
derstand the nature and purpose of 
the punishment about to be executed 
upon him. If the reason for refusing 
to execute an insane convict is that 
“he who sins must suffer”, then abil- 
ity to appreciate his impending fate 
is important, to make sure that he 
will suffer the torture of realizing 
what is about to happen to him. But 
if the purpose of capital punishment 
is not vengeance, but only to rid so- 
ciety of an undesirable member, in- 
sanity would seem to be irrelevant for 
it does not make him any the less un- 
desirable. So too if the purpose is to 
serve as an example to others; the 
demonstration that not even super- 
vening insanity will halt the execu- 
tion of one who commits a capital 
crime will, it can be argued, make 
the in terrorem effect so much the 
stronger. If the purpose of the rule 
is to enable the condemned man to 
prepare himself for the next world, 
a realization of his moral guilt 
should be added to the test. If the 
reasoning is that he should have an 
opportunity to suggest matters in 


extenuation, make arguments for ex. 
ecutive clemency or offer other rea- 
sons why the sentence should not be 
carried out, then the test should be 
ability to recollect and to present 
any such reasons. 

In the absence of any agreement 
not only on what purpose the rule 
is supposed to serve but also on what | 
purpose capital punishment itself | 
is supposed to serve, no convincing 
argument can be presented why a 
sentence of death should not be | 
carried out merely because the crim- 
inal has become insane since his | 
conviction. 


Insane Defendant 

Should Not Be Tried 

The rule governing the situation 
where the defendant is insane at 
the time of trial is quite different. 
That a defendant should not be tried 
while he is incapable of understand- 
ing the nature of the proceedings | 
against him or of presenting his 
defense is a rule dictated by funda- 
mental principles of fairness in pro- 
cedure and constitutional concepts 
of due process. It is also sound 
psychiatry. If we have any hope of 
curing these individuals, we should 
not subject them to the emotional 
strain of a criminal trial in which 
their mental soundness is debated 
in their presence in open court. It } 
is true that the determination of 
present sanity also necessitates a 
judicial trial, but in most states this 
can be conducted with much more | 
informality and more of scientific 
calm than prevails in a criminal 
trial. Moreover, it can be done more 
quickly and promptness of therapy 
is sometimes important. Depressed 
cases, for example, respond well to 
electro-shock; where a depressed pa 
tient is charged with murder, as in 
the case of infanticide by a depressed 
mother, a prompt application to the 
court suggesting present insanity 
may obtain the needed treatment 
without much delay, whereas arrest 
and incarceration pending the crim- 
inal trial without therapy is only 
likely ta make the condition worse. 
In some states at least, the que 
tion of present insanity may be 
raised at any time after arrest and 
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preliminary examination or indict- 
ment, which may be months before 
the trial. 

This rule regarding present insan- 
ity at the time of the criminal pro- 
ceedings has been given relatively 
little attention compared to that 
which has been lavished on the issue 
of mental responsibility at the time 
wf the crime, And yet, it is highly 
important. For defense counsel, it 
offers an opportunity to obtain a 
preliminary trial on the issue of in- 
sanity without imperiling the life 
of a client charged with a capital 
crime. It is true that the test is not 
radically different trom that applied 
on the issue of guilt or innocence; 
both emphasize the cognitive facul- 
ties. But at least the formulation is 
not quite so crystallized. Moreover, 


7 after a conviction, even where the 


defense of insanity had been raised, 


j it is possible to raise the question 


















whether the defendant has not be- 
come insane since the trial, and there 
may be sound scientific reason for 
the suggestion. A borderline mental 
case who may have known the 


} wrongfulness of his act at the time 


he committed it and who under- 


|] stood what was going on at the 


trial, may crack under the strain of 
the trial, especially where he has a 
death sentence hanging over his 
head. “Study of offenders who were 
otherwise mentally sound”, reports 
Dr. Walter Bromberg in his ‘book, 
Crime and the Mind, “showed that 
intense emotional shock at the antic- 
ipation of punishment or the effect 


| of actual imprisonment accounted 
j for sudden bizarre changes in behav- 
j ‘or.” The ego.of the prisoner col- 
j lapsed under the terrible threat of 


legal punishment. 


The concept is also useful to the 
Prosecution, in that it provides a 
means by which the prosecution may 
obtain an examination of the de- 
fendant before trial. It may be a 
foregone conclusion in a certain 
case that the insanity defense will 
be made, yet until the suspect is 
indicted, arraigned and the trial 
actually under. way, there may be 
no formal indication that the issue 
is involved. In 1950, a woman physi- 


cian of excellent reputation in Santa 
Fe, New Mexico, was suddenly 
caught red-handed in attempting to 
collect ransom for a 9-year-old girl 
she had kidnapped the day before 
from one of her wealthy patients. 
Psychiatrists employed in her be- 
half promptly issued statements to 
the newspapers to the effect that 
she was suffering from mental dis- 
order and her counsel stated that the 
defense would be insanity. The fa- 
ther of the kidnapped child himself 
retained counsel to assist the prose- 
cuting attorney and these were faced 
with the problem of how to obtain 
a psychiatric examination by their 
own alienists of the defendant, who 
had meanwhile been released on bail 
and was in the care of her own psy- 
chiatrist at his private sanitarium. 

New Mexico, like most states, has 
no statute (such as Arkansas has) 
permitting the court to order exam- 
ination before arraignment, upon 
the suggestion of either party that 
there is reason to believe that a plea 
of insanity will be entered or that 
there is reason to believe that the 
defendant may be insane. However, 
the rule regarding present insanity 
is broad enough to cover this situa- 
tion, If a reasonable doubt is raised 
in the judge’s mind, at any stage 
of the criminal proceedings, as to 
whether the defendant is sane 
enough to stand trial, he may sus- 
pend the proceedings and hold an 
inquiry on the question. No particu- 
lar formality is required in most 
states for raising the question. The 
prosecution as well as the defense 
may raise it, or the court may do so 
on its own motion, upon observa- 
tion of the defendant’s appearance 
or conduct in court. 


Insanity Issue 
Raised in Pleading 


Since the New Mexico statutes did 
not change the common law rule, 
application was made to the court 
suggesting that there was a question 
of the defendant’s capacity to stand 
trial, and asking that experts for 
the prosecution be allowed to exam- 
ine her. It became unnecessary in 
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Henry Weihofen is author of Insanity as 
a Defense in Criminal Law and of numer- 
ous articles dealing with insanity and 
crime. He was one of the editors of the 
Attorney General's Survey of Release Pro- 
cedures and served as attorney for the 
War Labor Board, 1944, and the Depart- 
ment of Justice, 1944-1948. 





that case for the court to rule on the 
motion, because, after some informal 
conferences between counsel and the 
court, defendant’s counsel agreed to 
change the plea from “not guilty” 
to “not guilty by reason of insan- 
ity”. This formally raised the in- 
sanity issue and eliminated any 
doubt of the prosecution’s right 
to examine the defendant. But the 
case illustrates the usefulness of the 
present insanity concept to obtain 
psychiatric examination before ar- 
raignment or before trial where 
no formal insanity plea is made. The 
procedure actually followed in the 
case provides another solution: al- 
though in New Mexico as in most 
states the defense of not guilty by 
reason of insanity is not required to 
be pleaded specially, such a special 
plea is permitted and, if made, raises 
the issue so as to provide a basis 
for the prosecution’s demanding ac- 
cess to the defendant for purpose of 
psychiatric observation and examin- 
ation, At the trial held several 
months later in April, 1951, the 
prosecution’s experts were able to 
testify as to their findings and con- 
clusion that the accused was sane at 
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the time of the act. The jury ac- 
cepted that conclusion as against the 
opinion of defense experts that she 
suffered from psychomotor epilepsy 
and found her guilty. 

How Should Sanity Be Tested 

After Postponement of Execution? 
Where the defendant is under sen- 
tence of death, execution of which 
has been postponed because of his 
insanity at the time for execution, 
a question has recently arisen re- 
garding the procedure to be followed 
upon his apparent recovery. Statutes 
commonly provide that the gover- 
nor, when he is advised by the hos- 
pital authorities that such a con- 
demned person has recovered his 
sanity, is to issue a warrant appoint- 
ing a day for the execution. In 1948, 
in a hold-up murder case coming up 
from California, the United States 
Supreme Court cast serious doubt 
on the constitutionality of such a 
procedure. Since a determination 
that a person with a death sentence 
hanging over his head is now sane 
enough to be executed literally means 
his death warrant, the contention is 
that due process of law requires the 
question of recovery to be deter- 
mined by a court, after a hearing, 
instead of by ex parte decision of the 
hospital superintendent. The Su- 
preme Court found it unnecessary 
to pass upon the issue in the Califor- 
nia case, but the language of both 
the majority and of the concurring 
opinion of four Justices shows that 
the members of the Court considered 
the constitutional issue a grave one. 
If it should eventually be decided 
that due process requires a judicial 
trial before a person under sentence 
of death, whose execution has been 
postponed because of present in- 
sanity, can be declared sane and 
returned for execution, it will af- 
fect a change in the law of some 
fifteen states where statutes now per- 
mit the question to be determined 
without judicial hearing. 

The rule recognizing present in- 
sanity as a ground for postponing 
criminal proceedings is important 
not only to the parties but to all 
persons interested in improving the 
administration of justice in insanity 
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cases. Reforms which it has been 
impossible to achieve through revi- 
sion of the tests of responsibility are 
being achieved through perfecting 
means for preventing the trial of 
mentally defective or disordered de- 
fendants. Three developments may 
be mentioned, of which the last two 
are of particular significance in 
pointing the way to an improved 
procedure: 

1. Appointment of impartial ex- 
pert witnesses by the court. 

2. Enactment of laws providing 
for commitment of defendants 
pleading insanity to a mental hos- 
pital for observation and study by 
the hospital staff. 

3. The Massachusetts Briggs Law 
device of routine psychiatric exam- 
ination of all persons charged with 
certain major offenses. 

Statutes in approximately half the 
states and the Federal Rules 
Criminal Procedure now expressly 
authorize trial courts to appoint 
experts to examine the defendant 
and make a report. Almost all the 
statutes apply where the defendant's 
present capacity to stand trial is 
questioned; half of them are also 
applicable where the issue is the 
defendant’s criminal responsibility 
at the time of the act. Even without 
the aid of such specific provisions, 
courts have the power at common 
law to call witnesses and they have 
at times exercised this power to ap- 
point experts to examine a defend- 
ant and to testify as neutral wit- 
nesses. 

The testimony of the court-ap- 
pointed experts would carry more 
weight if they were permitted to 
make joint examinations and _in- 
spections, confer with each other and 
unite in a joint written report, 
where they agree in their findings. 
Both the Uniform Expert Testimony 
Act and the Model Code of Evi- 
dence contain provisions permitting 
such collaboration. 

The use of court-appointed ex- 
perts provides impartial expert tes- 
timony, but it does not in itself 
offer any guaranty that such wit- 
nesses will be better qualified than 
those offered by the parties, nor does 


of 





it guarantee adequate opportunity 
for scientific diagnosis. 

Both these defects are largely met 
by statutes, now found in at least 
thirteen states, permitting the court 
to commit the defendant to a state 
hospital for a period of observation. 
In six states (Alabama, Arkansas, 
Colorado, Ohio, South Carolina and 
Vermont), the statute permits this to 
be done whether the issue is the de- 
fense of insanity at the time of the 
commission of the act, or present 
insanity at the time for trial. In 
six others (Maryland, Massachusetts, 
New Hampshire, New York, Vir- 
ginia, Wisconsin) , the statute applies 
only where the question is as to 
the defendant’s mental capacity to 
stand trial. In Maine, the statute 
seéms to cover only the situation 
where insanity is raised as a defense 
to the crime. Wyoming provides 
for commitment to the county jail 
for a thirty-day period of observa- 
tion whenever a question arises of 
a criminal defendant’s mental con- 
dition either at the time of the act 
or presently. But a jail is hardly a 
satisfactory setting for psychiatric 
observation and examination. 


Procedure Under Statutes 

Is Simple and Thorough 

The procedure contemplated in 
these enactments is not complex. 
The issue is raised by a special plea. 
Where such a plea is made, the 
statutes provide that the judge may 
(must, in Colorado) forthwith com- 
mit the defendant to a state mental 
institution for observation for 4 
period not to exceed thirty days. 
This permits a thorough diagnosis 
to be made (in some cases, it might 
be desirable to permit the hospital 
a longer time to complete its diag: 
nosis). The hospital report is usually 
in writing and is available to the 
court and to the defense and prose 
cuting attorneys. 

Neither side is denied the right 
to put its own experts on the stand 
to refute the hospital’s conclusion, 
nor is the testimony of the hospital 
doctors given any special weight 
However, where there is a conflict 
(Continued on page 710) 
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How Should Lawyers Be Educated? 


: A Report on the Yale Law Curriculum 
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® This is a condensation of ‘‘A Further Interim Report of the Committee on the Law 
School" issued August 1, 1950, by the Committee on the Law School of the Yale Uni- 
versity Council. The report is the result of a study of the curriculum offered at Yale 
made by the committee. Appended to the report is a letter from John B. Dempsey, a 


member of the Cleveland Bar, a graduate of Yale College and of Harvard Law 


School, and a member of the Yale University Council. Members of the Committee on 


the Law School are William Dean Embree, Chairman, New York; John A. Hoober, 


Pennsylvania; Carrol C. Hincks, Connecticut; Whitney North Seymour, New York; 
Lloyd N. Cutler, District of Columbia; and Richard H. Lovell, Massachusetts. 





®" What should be taught in a law 
school today? The question is not so 
simple or obvious as it might appear. 
The work of lawyers is constantly 
changing and one of the obligations 
of the law schools is to keep up with 
the changes. Great areas of our lives 
now have frequent contact with law 
and lawyers in a sense which had no 
parallel a generation ago. All law- 
yers, be they country lawyers or 
city lawyers, recognize the altered 
place in their work taken by the law 
relating to taxation, labor, the con- 
trol of business practices, the rise 
of administrative law and the in- 
creased part which legislation and 
the advocacy of policies before legis- 
lative committees play in law prac- 
tice. 

These facts are somewhat ob- 
scured by the determination of law 
students and law schools to prepare 
for the bar examinations and by the 
failure of the bar examinations to 
keep up with the times and reflect 
the relative importance to the law- 
yer of the several theories, disci- 


plines and skills which he must 
Master, 


With these considerations in 





mind, the committee has analyzed 
the Law School’s present curriculum. 
Three principal features of the pres- 
ent curriculum are worthy of special 
note: (1) the large number and 
variety of courses, extending over 
traditional legal subject matters as 
well as subject matters not included 
in the traditional law courses of a 
generation ago, and (2) the wide 
degree of election among these 
courses allowed to the student, and 
(3) the wide degree of latitude al- 
lowed to the faculty in the manner 
of teaching their courses. The com- 
mittee’s primary interest has been to 
determine whether these features of 
the Yale curriculum are well de- 
signed to prepare students for their 
future professional careers. 

The committee’s conclusions may 
be summarized as follows: 

(a) The Yale Law School student 
is offered sound and thorough train- 
ing in all the standard or traditional 
legal subjects which are of major 
importance to present-day lawyers, 
and is well prepared, insofar as any 
national law school can _ prepare 
him, for the practice of law in a 
single state or community. 


(b) As the elective system operates 
in practice, most students elect a 
sufficient number of the standard or 
traditional courses to meet their in- 
dividual needs. At the same time, 
they are able to acquire specialized 
training by electing additional 
courses in the fields where their par- 
ticular interests happen to lie. 

(c) The committee believes that 
most of the courses now being of- 
fered, including those touching on 
controversial current political issues, 
cover subject matters which should 
be available in the present-day law 
school curriculum to meet the vary- 
ing needs of different types of stu- 
dents and graduate fellows. 

(d) The committee supports the 
latitude allowed to the faculty in 
selecting teaching methods and the 
efforts of the faculty to provoke stu- 
dents to think for themselves and to 
arrive at their own judgments as to 
the meaning and value of particular 
legal principles. 

Content of Standard Courses 

Has Changed in Recent Years 

During the year ending June, 1950, 
the Law School offered eighty-two 
different courses and seminars. In- 
cluded among these courses were 
practically all the traditional legal 
subjects, ranging from the general 
introductory legal courses, such as 
contracts and property, to highly 
specialized courses such as SEC as- 
pects of corporate finance, admiralty, 
and air transportation. 

The content of the courses on 
traditional legal subjects is not what 
it was ten or twenty or thirty years 
ago. For example, the course on 
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torts considers the growth of work- 
men’s compensation, and the decline 
of the doctrines of assumption of 
risk and contributory negligence, in 
the light of the underlying change 
from an agricultural self-employed 
society to an industrial employer- 
employee society, in which so-called 
“accidents” are accepted as a normal 
cost of living and financed by insur- 
ance, Similarly, the Property I 
course analyzes, in the light of the 
same historical changes in the fab- 
ric of our society, the gradual nar- 
rowing of the area in which property 
rights can be created and trans- 
ferred solely by private agreement, 
and the gradual expansion of the 
area in which the Government either 
lays down certain basic rules for 
private agreements (as in the case 
of water rights, perpetual accumu- 
lations, restraints on alienation, zon- 
ing and community planning), or 
takes complete control of the field 
(as in the case of atomic energy and 
public housing) . 

The committee believes that this 
is a sound and constructive method 
of teaching the traditional legal sub- 
jects. The committee also believes 
that further attention might be given 
to one experiment in expanding the 
content of the standard legal courses. 
Many law school graduates find a 
wide gulf between the legal princi- 
ples which they studied in the law 
school and the application of these 
principles to the specific factual 
situations which they meet in actual 
practice. It takes many graduates 
several years to bridge this gap suc- 
cessfully. Much has been done at 
the Yale Law School in recent years 
to cope with this problem chiefly 
in extracurricular organizations or 
in promising experimental courses, 
such as the one in case presentation. 
In other courses, however, the impor- 
tant problems involved in giving 
legal advice before action is taken, 
and in drafting the legal instruments 
which execute a business transac- 
tion, may be neglected. The main 
emphasis tends to be on how to get 
the client out of trouble, not on 
how to keep him from getting into 
trouble in the beginning. Each of 
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these goals should be pursued in 
the law school, as in actual practice. 


Elective System Encourages Students 
To Take Traditional Subjects 


Some critics of the Law School have 
stressed that a disproportionately 
large number of the courses offered 
are primarily concerned with “eco- 
nomics, sociology, government, and 
philosophy”, rather than with the 
“fundamentals of the common law”. 
They also attack the free election 
among courses permitted to students 
after the first year. 


The committee has found that, as 
the curriculum and the elective sys- 
tem operate in practice, the student 
is encouraged by the faculty to take 
an adequate number of traditional 
legal courses and that most students 
actually do so. Thus, according to 
an analysis prepared by a faculty 
committee, the vast majority of stu- 
dents chose to spend most of their 
classroom time in the courses cover- 
ing the traditional legal subjects. 
A hypothetical student who entered 
the Yale Law School in the fall of 
1947 and who took the required 
courses and all the courses which 
were elected by a majority of the 
students would have accumulated 
seventy units toward graduation, 
out of the minimum of seventy-eight 
required. All these seventy units 
would have been in the standard 
fields of law, the only recent innova- 
tions in the brackets from 50 per 
cent up being Taxation I (Income 
Taxes) and Taxation II (Estate and 
Gift Taxes). 


If it be assumed for the moment 
that the remaining courses do not 
deal with useful legal subjects (an 
assumption which the committee 
believes erroneous), the fact remains 
that no one of these courses is elected 
by as many as 20 per cent of the 
students. 


The privilege of election among 
many courses, properly exercised, 
allows Yale to offer a wide variety 
of legal training to students with 
differing interests, who will enter 
after graduation upon many differ- 
ent types of legal, business, academic 





and political careers. The elective 
system thus enables Yale to be 
truly a national law school, capable 
of training lawyers to fill many 
varied roles in the nation’s life. It 
has also helped to make the law 
school an international center for 
the many graduate students who now 
come to Yale from all over the world. 

The Harvard Law School’s Fac- 
ulty Committee on Legal Educa- 
tion, whose recommendations led to 
the 1949 revision in the Harvard 
curriculum, considered the problem 
of election at length and decided to 
adhere to the existing Harvard poli- 
cy of allowing wide election only in 
the third year. The committee’s main 
reason for deciding against addition- 
al election was the fear that courses 
would develop “without coordina- 
tion or common plan”, making it im- 
possible for any student to elect a 
specific group of courses which 
would give him as well-rounded a 
general training as the present re- 
quired courses. 

One difficulty with this argument 
is the problem of picking out the 
courses which should be required to 
achieve a so-called “rounded” train- 
ing. In 1940 the Association of Amer- 
ican Law Schools found that sixty- 
four different courses were required 
in one or more of sixty-seven leading 
law schools reporting. At Harvard 
(before recent changes in the cur- 
riculum), business associations and 
trusts were required, while evidence 
and constitutional law were not. At 
Michigan, evidence. and constitu- 
tional law are required, while busi- 
ness associations and trusts are not. 

One point made by the Harvard 
Faculty Committee appeals to our 
own committee as well. In any law 
school there should be a collective 
faculty responsibility for planning 
the curriculum. Under the Yale 
system of free election, this responsi- 
bility is especially important. The 
faculty faces the task of planning 4 
dual curriculum—one which offers 
broad survey courses covering 4% 
many subjects as possible in as few 
hours as possible, and which also 
offers specialized, intensive courses 
covering as many of these subjects 
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separately as time and budget will 
allow. 

No matter how carefully the cur- 
riculum is prepared and ‘no matter 
how complete the choice of courses 
offered to the students under an elec- 
tive system, many students will fail 
to elect certain courses which other 
students, the faculty, or lawyers gen- 
erally might consider essential to a 
well-rounded training. There are so 
many “essential” subjects which 
modern law students could study to 
advantage that no one can hope to 
take them all. In the committee’s 
opinion, the important point is that 
each student should take a substan- 
tial number of the traditional legal 
courses—it does not make much dif- 
ference which courses—so that he will 
learn how legal rules are formulated, 
how and why they change, how to 
argue for and against their validity, 
and how to use the source materials. 

What counts is not the particular 
subject matter but the way the 
teacher presents it, his exposition 
and handling of the legal principles 
and problems and the ways in which 
he challenges the student to think 
for himself and use the materials at 
hand, These aspects of law-school 
training seem to us the really im- 
portant ones, Their value can be 
realized almost without regard to the 
fields of law in which they are 
demonstrated. 


Nonstandard Courses Offer 
Broader Training 


Law 
School raise the important ques- 


4} tion whether courses concerned with 
| €conomics, 


sociology, government 


7 and philosophy, rather than with the 
] ‘fundamentals of the common law”, 


have any place in a modern law 
school curriculum. The titles of 
some typical Yale courses which 
have been criticized in this fashion 
are Labor Relations; Law, Science 
and Policy (law and science as in- 
‘ttuments of public and _ private 
Policy); Legal Psychiatry; Legisla- 


tive Drafting and the Legislative 


Process; Philosophy of Law; Po- 
litical and Civil Rights; Public Con- 
trol of Business; Recent Trends of 


National Government; Scientific 
and Philosophic Foundations of 
Social Institutions; State and Local 
Government, and the World Com- 
munity and Law. 


In the committee’s opinion, 


courses which go beyond the com- 


mon law, even when they go far 
into the legal aspects of government, 
sociology, economics, and _philoso- 
phy, are entitled to a place in any 
modern law school curriculum and 
are worth the 10 to 25 per cent of 
student and faculty time that ap- 
pears to be spent on them. The com- 
mittee believes this conclusion is 
warranted, whether the function of 
the Law School be regarded as the 
narrow assignment of training law- 
yers to become skilled in their craft 
or as including the broader goal of 
training lawyers to fulfill important 
and constructive roles in their home 
communities and in the nation, 

As a matter of rough classification, 
these more-than-legal courses cover 
three principal fields: government or 
public law, recent economic, sociolo- 
gical and scientific development and 
jurisprudence. 

Many of them deal with the activ- 
ities of government. Such courses are 
of great importance in training law- 
yers for practice. The lawyer who 
practices his craft today finds one of 
his major duties is to represent one 
side or the other in the dealings 
of individual citizens and business 
organizations with government. In 
this context, government may take 
the form of the probate judge or the 
police magistrate, or that of the Bu- 
reau of Internal Revenue or the Se- 
curities and Exchange Commission. 
The number of business, financial 
and other dealings between the in- 
dividual citizen or business organiza- 
tion and the city, state and federal 
governments has increased tremen- 
dously over the past fifteen years. 
Whatever particular individuals may 
think of. this development, it is a 
fact which every lawyer faces in his 
practice. 

The increased importance of pub- 
lic law in the life of the practicing 
lawyer has recently caused the Har- 
vard Law School to make a substan- 
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tial change in its curriculum. On 
recommendation of its Faculty Com- 
mittee on Legal Education, Har- 
vard decided in 1949 to make admin- 
istrative law and constitutional law 
mandatory in the second year, rather 
than optional in the third year, so 
as to give students a proper back- 
ground for a number of more spe- 
cialized courses that will be offered 
on an elective basis in the third year, 


Modern Lawyer 

Must Have Broad Background 

Other courses deal with recent eco- 
nomic, sociological and_ scientific 
developments. They are clearly use- 
ful to the practicing lawyer. It is a 
commonplace saying that the success- 
ful lawyer must know everybody's 
business. Just as a lawyer could hard- 
ly give sound advice to a business 
corporation about the terms of .a 
major business arrangement until he 
knew a good deal about the corpora- 
tion’s business, a lawyer can hardly 
advise well on a labor relations mat- 
ter unless he knows something about 
the history and development of the 
labor movement and labor legisla- 
tion in the United States. He can 
hardly give sound advice on an 
antitrust problem until he has ac- 
quired a firm grasp of basic economic 
facts and principles and basic trends 
in governmental thinking about the 
regulation of trade practices. 
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Other examples come readily to 
mind. In tax cases the successful 
lawyer must understand and argue 
about economic consequences as 
much as about legal principles. In 
the field of criminal law, the lawyer 
must become familiar with the prin- 
ciples of modern psychiatry which, as 
they become more widely under- 
stood, have a greater and greater ef- 
fect on the results of criminal trials 
and the types of criminal punish- 
ment. The competent patent lawyer 
must be familiar with the growth of 
modern corporate research, the uses 
to which patents are sometimes put, 
and the reactions of courts to these 
developments, if he is to understand 
why so few patents have recently 
been sustained in our highest courts 
and if he is to attack, obtain, or de- 
fend particular patents successfully. 

The same point was well put by 
the late Robert T. Swaine in the 
February, 1949, issue of the AMERI- 
CAN BAR ASSOCIATION JOURNAL. After 
describing how the nineteenth-cen- 
tury lawyer and client both con- 
ceived the lawyer’s duty as that of ad- 
vising the client how to do what the 
client wanted to do, and not “to 
question the propriety of the ulti- 
mate objective”, Mr. Swaine went on 
to say: 

Today the American lawyer deals with 

the problems of his business clients on 

a much broader basis, considers sub- 

Stance as more important than form 

and attempts to relate legal problems 

to their political, economic, and social 
implications. The teaching of our law 
schools is accentuating this broaden- 
ing function of the modern lawyer. 

The clients of today also generally 

recognize the interrelation of legal 

questions with political, economic, 
and social questions. 

The third principal subject cov- 
ered by what we may call the more- 
than-legal courses is the traditional 
one of jurisprudence, the study of 
the function of law in society and its 
moral, philosophical and _ practical 
bases. Knowledge in this field may 
not be something which can be put 
to tangible direct use by the lawyer 
in day-to-day practice, but it has a 
place in the cultural training of edu- 
cated men who contemplate legal 
careers. 
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Courses which inquire into gov- 
ernment, recent economic, sociolo- 
gical and scientific development and 
jurisprudence also have their places 
in a law school for another reason. 
The modern law school may appro- 
priately try to do more than train 
students to be skillful practicing law- 
yers. Many students will later be- 
come teachers of law. Many will 
enter business. A fairly large num- 
ber will hold important elective or 
appointive government positions 
during their careers. In government, 
business, education and other aspects 
of daily life, lawyers often become 
the leaders of the community. A 
broad law school training in the re- 
lationships between the law and 
modern social developments is bound 
to help the lawyers called upon to 
fulfill these roles and therefore to 
help the community at large. 

Many of the more-than-legal 
courses are experimental, and are 
frankly recognized as such by faculty 
‘and student alike. In these courses, 
usually taught in small groups, the 
students are able to sample the ex- 
citement of pioneering—of breaking 
new academic ground and doing re- 
search that has not been done before. 
Whatever the results of the experi- 
ment, from the standpoint of per- 
manent scholarship, the experience 
is of great value to the students who 
share in it. 

However, in recent years the total 
number of courses and seminars of- 
fered has increased somewhat. While 
this rise is far from alarming, it may 
soon require a sloughing off of some 
of the older experiments which can 
no longer justify their existence and, 
in a school of the size of Yale, can 
only be tolerated at the risk of tak- 
ing up the time and money required 
for new experiments. 


In the committee’s opinion, the 
Dean and the faculty are peform- 
ing their duty to keep law training 
abreast of law practice, when they 
teach the newer legal developments 
with a full appreciation of the his. 
torical, economic, scientific and s0- 
cial factors which constitute “the 
reason” of the present-day rules of 
law. 


Teaching Methods Are Responsibility 
of Members of Faculty 


The responsibility for determining 
how the curriculum should be taught 
and by whom rests primarily on the 
Dean and the faculty. Different sub- 
jects lend themselves to different 
treatment. The size of the class, its 
maturity, the aptitude and experi- 
ence of the professor and a host of 
other factors are involved. They best 
can be judged by those on the im- 
mediate scene who have the immedf- 
ate responsibility. 


That the subjects be taught in a 
provocative manner to stimulate in- 
dependent analysis by the student, 
that the school develop teachers rep- 
resentative of varying academic, 
economic and social viewpoints, that 
the students and faculty together 
contribute to the development of 
the law as a vital force in our na- 
tional society—these are the goals. 
As President Eisenhower of Colum- 
bia has recently noted, a university 
may admire one idea, but it must 
study all ideas. A school that adheres 
to this principle cannot harm its 
students. A school that departs from 
this principle may not help them. 


We have found nothing to suggest 
that these goals are not being ear 
nestly and honestly sought at Yale, 
and we know of no law school com- 
ing closer to the goals themselves. 


Condensation of the Letter from John B. Dempsey 


® I dissent in one important respect 
from the committee’s first conclusion 
that the Yale Law School student is 
offered sound and thorough train- 
ing in all standard or traditional le- 
gal subjects which are of major im- 
portance to present-day lawyers. The 


Yale Law faculty submitted to the 
committee a study of the curricula of 
eight leading law schools, including 
Yale. Property I (by that or an 
other title) is required of all students 
in all eight schools. In all, except 

(Continued on page 711) 
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The Treaty-Making Clause: 


A Decision for the People of America 


by Eberhard P. Deutsch + of the Louisiana Bar (New Orleans) 


® The possibility of expanding the treaty-making power of the President with the 
‘concurrence of the Senate could result in the complete abolition of the guarantees of 
the Bill of Rights, Mr. Deutsch writes. His article is directed at this effort, by ratifi- 
cation of international treaties, to make the United States party to attempts to guar- 
antee the basic rights of mankind throughout the world. Mr. Deutsch does not quarrel 
with the necessity for this nation’s joining such efforts. He objects to the fact that the 
international treaties thus far proposed fall far short of the guarantees contained in 
our own Constitution—guarantees that might be limited or abolished outright by self- 
executing treaties. He argues that such treaties should not be adhered to by this nation 


without the consent and understanding of the American people whose rights are 


involved. 





" Since the adoption of the Consti- 
tution in 1789, the United States has 
been a federal state in which sover- 
eignty, emanating from the people, 
has been lodged, as to matters of lo- 
cal interest, in the constituent states, 
and, as to national and international 
affairs, in the nation. 

The second quarter of the twen- 
tieth century, however, witnessed ef- 
forts, partially successful, toward cen- 
tralization of governmental powers 
through transfer by judicially sanc- 
tioned acts of Congress to the nation 
of functions thought to have been 
reserved by the Constitution to the 
states. 

Interestingly enough, these efforts 
are being rendered obsolescent at 
mid-century by an even greater soci- 
ological phenomenon. Thwarted ad- 
vocates of nationalization have be- 
come successful internationalists. 


The world phenomenon is occur- 
ring through adoption of a series of 
international codes of conduct in the 
form of treaties. In the United States 
the transmutation is being effected 
by expansion of the treaty-making 
power and where centralization has 
failed, international compacts are 
succeeding in fixing local standards. 

The purpose of the instant dis- 
cussion is to demonstrate that this 
internationalistic empiricism carries 
with it a train of practical effect on 
fundamental constitutional processes 
in the United States, the cost of 
which should not be overlooked in 
striving for an ideal. 

In the first place, then, the Consti- 
tution provides that treaties may be 
made by the President with the con- 
currence of two-thirds of the Sena- 
tors present;! and that, when so 
made, treaties shall become “the su- 





preme law of the land”, anything to 
the contrary in the constitutions and 
laws of the several states notwith- 
standing.” 

In the next place, there would 
seem to be little question that the 
treaty-making power is sufficiently 
broad to cover, constitutionally, any 
subject which, even under modern 
concepts of international guaranties 
of individual rights, is an appropri- 
ate matter for negotiation and agree- 
ment among nations.3 


Expansibility of Treaty Power 

Seen in 1920 

This evolutionary expansion of the 
power of legislation by treaty was 
foreseen as early as 1920 by Professor 
Borchard in recognizing that “with 
the continued drawing together of 
the world by increased facilities for 
travel and communication, the sub- 
jects of common interest which re- 
quire international legislation will 
continue to grow in extent and 
variety”.* 

While still an open question in 
the sense that there has been no ju- 
dicial determination to the effect 
that rights as between a citizen of 





1. Constitution, Article I, Section 2. 

2. Constitution, Article VI, second paragraph. 

3. DeGeoffroy v. Riggs, 133 U.S. 258, 267 (1890); 
Asakura v. City of Seattle, 265 U.S. 332, 341 (1924). 

4. ‘'Treaty-Making Power as Support for Federal 
Legislation’’, 29 Yale L. J. 445, 449 (1920). 
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the United States and the Govern- 
ment of the United States are a prop- 
er subject for international negotia- 
tion, it seems, in any event, to be the 
opinion of the representatives of our 
Government that the constitutional 
treaty-making power of the United 
States extends to such matters, for ex- 
ample, as are embraced within the 
scope of the proposed Covenant on 
Human Rights pending in the 
United Nations, and the Convention 
on the Prevention and Punishment 
of the Crime of Genocide, under con- 
sideration for ratification by the Sen- 
ate of the United States. 

The broad questions that have 
arisen and on which there are ap- 
parently sharp conflicts of opinion 
are as to the effect of such treaty pro- 
visions, if adopted by the United 
States, on the fabric of our constitu- 
tional system and as to how that may 
best be preserved intact while still 
participating in our international 
obligations in such covenants. 

That the United States has such 
obligations is not disputed. It is, in 
fact, affirmed unqualifiedly by op- 
ponents, as well as proponents, of 
pending plans for internationaliza- 
tion of local affairs. If, in fact, there 
has been any quarrel with the sub- 
stantive provisions of the proposed 
treaties, it is that, in some of their 
aspects, they do not go far enough. 

Thus, it has been suggested that 
the guaranties in the Covenant on 
Human Rights of freedom of reli- 
gion, speech and press, and of peace- 
ful assembly and association are com- 
pletely emasculated by making them 
subject to such restrictions as are 
“prescribed by law” or “are reason- 
able and necessary to public safety’’.5 
These liberties, so restricted, become 
entirely inadequate within the Amer- 
ican concept of such fundamental 
rights.® 


Totalitarian States Find No Fault 

with “Reasonable” Free Speech 
Obviously, even the most nearly total 
of totalitarian administrations could 
find no possible fault with allowance 
to its citizenry of such freedom of ex- 
pression as is “reasonable and neces- 
sary” by totalitarian standards. 
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One could find no more forceful 
illustration of the effect of such re- 
strictions on freedom of speech as are 
“prescribed by law” or “reasonable 
and necessary to public safety” than 
was contained in an Associated Press 
dispatch of November 22, 1950, from 
Buenos Aires. 

That dispatch recited: “Ricardo 
Balbin, opposition leader in the Ar- 
gentine Congress, was sentenced to 
five years’ imprisonment Wednesday 
for calling President Juan D. Peron 
a ‘dictator’ and No. | criminal. Bal- 
bin, 46, has been the most widely 
mentioned Radical party candidate 
for president in the 1952 elections. 
He was convicted under the 1949 law 
of ‘descato’ which prohibits defama- 
tion of authorities.’’? 

The Tenth Amendment to the 
Constitution reserves to the states all 
those powers of government not dele- 
gated in that instrument to the 
United States. 

“The controlling general princi- 
ple, inherent in the theory of Feder- 
alism itself’, has been stated to be 
“that the boundaries of the central 
power are delimited by reference to 
the existence of a ‘national interest’ 
in the subject matter”. This “nation- 
al interest”, says the author, “exists 
if the action or non-action of partic- 
ular local governments—state, county 
or city—will have a substantial effect 
on people in other parts of the coun- 
try.” 

“In a Federal state”, he goes on, 
“the existence of a national interest 
justifies central control of the sub- 
ject matter.” “Conversely”, he con- 
cludes, “when the effect of a local 
activity is felt entirely or almost en- 
tirely within the area represented by 
the local government, national con- 
trol is improper.”§ 

But whatever may be the views of 


advocates of a strong central gov. 
ernment, the fact that, under our 
dual constitutional system, the great 
mass of power in internal affairs is re- 
served to the states can hardly be 
disputed.® 

Nor can it seriously be contended 
that more than a small minority 
would advocate abolition of consti- 
tutionally independent state authori- 
ty in the United States, with all 
legislative, executive and judicial 
power concentrated in, and dele. 
gated downward from, a totalitarian 
or completely centralized national 
government. 

If, however, under a literal read- 
ing, aided by a broad judicial in- 
terpretation, of Section 2 of Article 
II and the second paragraph of Ar- 
ticle VI, of the Constitution, exten- 
sive treaties on internal affairs of 
common international interest, made 
by the President with the consent of 
two-thirds of a quorum of the Sen- 
ate, are to become the supreme law 
of the land, superseding contrary 
provisions of state constitutions and 
laws, the Tenth Amendment will be 
repealed by implication and the Bill 
of Rights may well lose all its force. 


Self-Operating Treaty 
Requires No Legislation 
At the outset, it must be borne in 
mind that the Supreme Court has 
held that a treaty so made becomes 
self-operating “‘without the aid of 
any legislation, state or national; and 
it will be applied and given authori- 
tative effect by the courts”.!° 

The Genocide Convention, it is 
true, provides that the parties thereto 
“undertake to enact, in accordance 
with their respective Constitutions, 
the necessary legislation to give effect 
to the provisions of the present Con- 
vention and, in particular, to provide 
effective penalties for persons guilty 





5. Covenant, Articles 13, 14, 15, 16. 

6. Report of the Committee of the American Bar 
Association for Peace and Law Through United Na- 
tions, September 1, 1950, page 44. 

7. New Orleans Times-Picayune, November 23, 
1950, page 22. 

8. Lusky, ‘Minority Rights and Public Interests’, 
52 Yale L. J. 1, 15 (1942). 

9. When the Constitution was originally adopted, 
a bill of rights as protection against possible 
abuse of federal powers was widely felt to be un- 
necessary, because under the federal system only 
the states were to have authority which might be 


so exercised as to invade individual liberties. | 
Cooley, Constitutional Limitations, (8th ed.) 533. 

10. Asakura v. City of Seattle, 265 U.S. 332, 341 
(1924); Amaya v. Stanolind Oil & Gas Co., 158 F 
(2d) 554, 556 (C.A. 5th 1947). The leading cases 
on self-executing and non-self-executing treaties 
are Foster v. Neilson, 2 Pet. 253, and U.S. ¥ 
Percheman, 7 Pet. 51, both by Chief Justice Mar- 
shall. See also, Cameron Septic Tank Co., ¥: 
Knoxville, 227 U.S. 39, 50; Bacardi Corp v. Dome 
nech, 311 U.S. 150, 161; Warren v. U.S., 179 F. 
(2d) 919 (C.A. 2d), cert. granted and argued Jom 
vary 2, 1951. 
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of genocide or any of the other acts” 
denounced by the treaty.1! 

It seems probable, however, and 
is certainly possible that other of the 
provisions of that Convention may 
be treated as self-executing “without 
the aid of any legislation” and may 
“be applied and given authoritative 
effect by the courts”’.!* 

A very recent opinion by an inter- 
mediate appellate court in California 
holds that the United Nations Char- 
ter itself, without any enabling legis- 
lation whatsoever, as a treaty pro- 
viding for equal rights without re- 
gard to race effectively superseded 
California law, theretofore upheld 
as valid, prohibiting Japanese own- 
ership of land in the state.1® 

The opinion in this case serves 
stern warning as to the necessity of 
unequivocal safeguards on the treaty- 
making power, for the cited holding 
of the court was rendered in the face 
of Paragraph 7 of Article 2 of the 
Charter, providing: ‘Nothing coff- 
tained in the present Charter shall 
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authorize the United Nations to in- 
tervene in matters which are essen- 
tially within the domestic jurisdic- 
tion of any state.” 


In another case, the Supreme 
Court of California annulled, as un- 
constitutional, a state statute, pre- 
viously upheld, against mixed mar- 
tiages, In a concurring opinion, Jus- 
tice Carter expressed the view that 
the “decision is in harmony with the 
declarations contained in the Decla- 
ration of Independence which are 
guaranteed by the Bill of Rights and 
the Fourteenth Amendment to the 
Constitution of the United States 
and re-affirmed by the Charter of the 
United Nations’’.14 


Civil Rights Program 
May Need No Congressional Action 


If these decisions: are maintained, 
there would seem to be no obstacle to 
a holding that the entire civil rights 
Program has already effectively 
been imposed on the United States 
through the United Nations Charter 
self, without the need of congres- 
sional action. 

There is, unquestionably, a thread 














of dictum running through the opin- 
ions of the Supreme Court of the 
United States, to the effect ‘that a 
treaty cannot change the constitution 
or be held valid if it be in violation 
of that instrument’’;!5 that “‘the 
treaty power, as expressed in the con- 
stitution”, is limited “by those re- 
straints which are found in that in- 
strument”, and does not extend “‘so 
far as to authorize what the constitu- 
tion forbids”;!® and that it remains 
“subject to prohibitions within that 
Constitution” ,17 

That thread, however, was appar- 
ently snapped by the latest opinion 
of the Supreme Court on the subject, 
that in Missouri v. Holland,'® writ- 
ten by Mr. Justice Holmes “in the 
light of our whole experience, and 
not merely in that of what was said 
a hundred years ago”.!® A federal 
statute for control of migratory game 
birds within the states had twice been 
held invalid as an unconstitutional 
invasion of a matter of local state 
concern.*° To avoid the effect of 
these holdings,*1 a treaty had been 
made with Canada regulating the re- 
lations of the two countries as to 
birds in transit from one to the other. 

Pursuant to this treaty, Congress 
enacted a statute,?? substantially the 
same as that which had been held 
invalid prior to the treaty. The sec- 
ond statute came under attack: in 
Missouri v. Holland. The Court held 
that while an act of Congress is valid 
only when enacted pursuant to consti- 
tutional authority, treaties are valid 
“when made under the authority of 
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Eberhard P. Deutsch has practiced in 
New Orleans since 1925, except for a 


period of military service in World War 
ll. At present, he is Special Assistant to 
the Attorney General of the United States, 
retained to prepare and present the ap- 
peal of the United States in the Texas City 
disaster litigation. 





the United States”,?* which authority 
apparently imports no more “than 
the formal acts prescribed to make 
the. convention”.24 And then, most 
significantly, the opinion in Missouri 
v. Holland declared squarely that 
“it is obvious that there may be mat- 
ters of the sharpest exigency for the 
national well-being that an act of 
Congress could not deal with but 
that a treaty followed by such an act 
could”’.25 





11. Art. V. Federal courts have rio criminal juris- 
diction at common law, but only such as is con- 
ferred by act of Congress. U.S. v. Hudson, 7 
Cranch 32; U.S. v. Coolidge, 1 Wheat. 415; Ky. v. 
Powers, 201 U.S. 1, 24. For the crime of piracy 
under treaties, see 18 U.S.C. §1653. For extradition 
under treaties, see 18 U.S.C. §3181, and Glucksman 
v. Henkel, 221 U.S. 508, holding that a trial in the 
country to which a person is extradited need only 
be ‘‘fair'’ and not necessarily in accordance with 
our constitutional procedures; and Valentine v. 
Neidecker, 299 U.S. 5, 10-11. 

12. Asakura v. City of Seattle, supra. That civil 
liability for damages may arise under the Con- 
vention even before implementing legislation fixing 
criminal penalties, see statements of members of 
Committee on Peace and Law of the American Bar 
Association in report of ‘Hearings on the Geno- 
cide Convention"’, January, 1950, (Govt. Ptg. Off.), 
pages 195, 201, 202, 211. Civil jurisdiction under 
treaties is conferred by 28 U.S.C. §1331. 

13. Fujii v. California, 217 P. (2d) (Ct. of App. 
Cal. 1950) 481, reh'g. den., 218 P. (2d) 595. Review 


granted by the Supreme Court of California. 

14. Perez v. Lippold, 32 Calif. (2d) 711, 728 
(1948). 

15. Cherokee Tobacco v. U.S., 11 Wall. 616, 
620-21 (U.S. 1871). 

16. De Geoffroy v. Riggs, 133 U.S. 258, 267 
(1890); Asakura v. City of Seattle, 265 U.S. 332, 
341 (1924). 

17. Amaya v. Stanolind Oil & Gas Co., 158 F. 
(2d) 554, 556 (C. A. 5th 1947). 

18. 252 U.S. 416 (1920). 

19. Ibid., at 433. 

20. U.S. v. Shauver, 214 Fed. 154 (D.C. Ark. 
1914); U.S. v. McCullagh, 221 Fed. 288 (D.C. Kan. 
1915). 

21. Holman, ‘Treaty Law-Making’’, 36 A.B.A.J. 
707, 709, September, 1950. 

22. 40 Stat. at L. 755, c. 28. 

23. 252 U.S. at 433. 

24. Ibid. The ‘formal acts’ are execution by the 
President and concurrence of ‘‘two-thirds of the 
Senators present’’. Constitution, Article II, Section 2. 

25. 252 U.S. at 433. 
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This language can really mean 
nothing more nor less than that an 
act of Congress, concededly in con- 
travention of positive constitutional 
prohibition, may be rendered valid 
by enactment pursuant to a treaty 
on the subject—that constitutional 
inhibitions on congressional power 
may be circumvented by action of the 
President approved by two-thirds of 
a majority of the Senate. 


Can Self-Executing Treaty 
Abridge Constitutional Guarantees? 


It is only a very short step to a hold- 
ing that, while Congress and the state 
legislatures may not, under the pro- 
visions of the First and Fourteenth 
Amendments to the Federal Consti- 
tution, abridge such civil liberties as 
freedom of speech, press and assem- 
bly, a self-executing treaty, or con- 
gressional legislation enacted under 
a treaty dealing with such matters, 
restricting those liberties, will be up- 
held as doing no violence to the Con- 
stitution.?6 

It must be borne in mind that the 
First Amendment is directed only 
against action by Congress as such 
and the Fourteenth against action by 
the states. The Constitution contains 
no express restraints whatever on 
treaty action by the President with 
the concurrence of two-thirds of a 
quorum of the Senate. 

The Supreme Court has held un- 
equivocally that “investment of the 
federal government with the powers 
of external sovereignty did not de- 
pend upon the affirmative grants of 
the Constitution. The powers .. . to 
make treaties [and] to maintain dip- 
lomatic relations . . . if they had never 
been mentioned in the Constitution, 
would have vested in the federal gov- 
ernment as necessary concomitants of 
nationality.”27 

One of the greatest of the Revolu- 
tionary patriots was Richard Henry 


Lee, of Virginia. It was he who, in’ 


1776, drafted and introduced in the 
Continental Congress the original 
resolution that “these United Colo- 
nies are, and of Right ought to be, 
Free and Independent States”. When 
the new Constitution was submitted 
for ratification, Lee said as to the 
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treaty-making power: “It is not said 
that these treaties shall be made in 
pursuance of the constitution—nor 
are there any constitutional bounds 
set to those who shall make them: 
The president and two-thirds of the 
senate will be empowered to make 
treaties indefinitely, and when those 
treaties shall be made, they will also 
abolish all laws and state constitu- 
tions incompatible with them. This 
power in the president and senate is 
absolute, and the judges will be 
bound to allow full force to what- 
ever rule, article or thing the presi- 
dent and senate shall establish by 
weaty....°" 

Abridgment of the very funda- 
mental right, expressed in the Sixth 
Amendment to the Constitution, of 
trial by jury within the jurisdiction 
in which a crime is alleged to have 
been committed is equally possible. 
No less a defender of liberty than 
Patrick Henry himself declaimed in 
1788, at the time of consideration of 
the original Constitution: “Sure I 
am if treaties are made, infringing 
our liberties, it will be too late to say 
that our constitutional rights are vio- 
lated. . . . Suppose you be arraigned 
as offenders and violators of a treaty 
made by this government. Will you 
have that fair trial which offenders 
are entitled to in your own govern- 
ment? Will you plead a right to trial 
by jury? You will have no right to ap- 
peal to your own constitution. . . .”® 

This guaranty may well be abol- 
ished under the proposed Genocide 
Convention permitting trial of citi- 












zens of assenting parties for such 
offenses as lynching, for instance,% 
by an international tribunal with 
ubiquitous jurisdiction holding per- 
ipatetic sessions throughout the 
world.! 

The concept that a treaty can su- 
persede or nullify a provision of the 
Constitution of the United States is 
not a novel one.*? In 1788, during the 
original debates on the Constitution, 
Mr. Lancaster of North Carolina 
warned that “if treaties are to be 
the supreme law of the land”, they 
may “render nugatory our bill of 
rights”.38 

A very eminent contemporaneous 
jurist has recently pointed out that 
“we are faced with the fact that any 
treaty which is ratified by our Senate 
becomes our supreme law without 
being enacted by our Congress, And 
if it contains provisions which are 
counter to the Bill of Rights of the 
the Constitution, for instance, or to 
any constitutional provision, we have 
a treaty, being the supreme law of 
the land, which may in effect nullify 
some constitutional provision.”* 


No Treaty Has Ever 
Been Held Unconstitutional 
Whatever may be the ultimate hold- 
ing as to the possibility of annul- 
ment of a constitutional provision by 
treaty, significantly no treaty has ever 
been held unconstitutional;*> and 
there can be no question that a 
treaty supersedes a prior conflicting 
statute.%¢ 

(Continued on page 712) 





26. It will be recalled that the proposed Cove- 
nant on Human Rights permits such restrictions on 
those freedoms as ‘‘are prescribed by law’ or ‘‘are 
reasonable and necessary to protect public safety’’. 
Under the First and Fourteenth Amendments, only 
such restrictions are permitted as are sanctioned 
by a narrowly construed ‘‘clear and present dan- 
ger’, Terminiello v. Chicago, 337 U.S. 1 (1949). 

27. U.S. v. Curtiss-Wright Export Corp., 299 U.S. 
304, 318 (1936). 

28. Ford, Pamphlets on the Constitution (1888) 
312. 

29. 3 Elliot's Debates 460. See Glucksman v. 
Henkel, 221 U.S. 508, that when a person is extra- 
dited from the United States under a treaty to 
another country (Czarist Russia), a fair trial is 
presumed even though not necessarily in accord 
with our procedures. And see Note 11, supra. 

30. It is submitted that lynching anc other similar 
depredations may well come within the technical 
definition of genocide in the pending Convention. 
See Note 12, supra, ‘Hearings on the Genocide 
Convention", pages 199, 201-202. 

31. Article VI of the Genocide Convention pro- 


vides that trial is to be ‘‘by a competent tribunal 
of the State in the territory in which the act was 
committed, or by such international penal tribunal 
as may have jurisdiction with respect to those Con- 
tracting Parties which shall have accepted its juris- 
diction’’. At its second session, the Internationa! 
Law Commission, sitting in Geneva, June 5—July 
29, 1950, recommended ‘'the establishment of on 
international judicial organ for the trial of persons 
charged with genocide or other crimes’’. Report of 
the Commission, page 16. 

32. Holman, ‘Treaty Law-Making’’, 36 A.B.A.J. 
707, 708, 710, September, 1950. 

33. 4 Elliott's Debates 215. 

34. Circuit Judge Florence Allen, to House of 
Deputies, International Bar Association, London, 
July 26, 1950. 

35. Indemnity Insurance Company of North 
America, 58 F. Supp. (S.D. N.Y. 1944) 338, 339: 
Rix, ‘Human Rights and International Law , 
A.B.A.J. 551, 554, (1949). 

36. ‘‘A treaty may supersede a prior act of Con- 
gress."’ Cherokee Tobacco v. U.S., 11 Wall. 616, 
621, (1871). 


: pres 





Th 


® Th 
wrot 
Clier 
book 
| was | 


I the « 
| Wha 
7 toda 
} ated 
judg 


ees 


Hi tack 

i have 

| war 
meni 


tially 
> front 
tory. 
> exte1 
» and 
» knov 
j still 
peaci 
have 
the / 
very 
to w 
fling’ 
i the 
| grou 
jas w 
not 
) woul 
Hess 
5 Mosc 
such 
] the | 
child 
to da 
Cision 
judg 
effect 
egreg 
Polic 
Not | 
ment 
our | 


a cal 









* such 
ance,30 
| with 
ig per- 
t the 


an su- 
of the 
‘ates is 
ing the 
tution, 
arolina 
to be 
", they 
bill of 


aneous 
it that 
lat any 
Senate 
vithout 
s. And 
ch are 
of the 
, or to 
ye have 
law of 
nullify 
734 


e hold- 
annul- 
sion by 
1as ever 
5 and 
that a 
flicting 


ge 712) 





it tribunal 
e act was 
1 tribunal 
hose Con- 
d its juris- 
ernational 
ie 5—July 
ent of an 
of persons 
Report of 


6 A.B.A.J. 
House of 
, London, 
of North 
338, 339; 
Law", 35 


ct of Con- 
Wall. 616, 


eigen Onin sinenicg Aint rat Mined 


The Crisis and the National Economy: 





A Foreword by Chief Justice Arthur T. Vanderbilt 


® The following is the foreword that Chief Justice Arthur T. Vanderbilt of New Jersey 
wrote for The National Economy in Time of Crisis: Its Meaning to Lawyers and Their 


Clients, published as a public service by the New Jersey State Bar Association. The 


book, a series of lectures by leading economists delivered before the New Jersey Bar, 


was reviewed in the August issue of the Journal by Alvin A. Burger (see 37 A.B.A.J. 599). 
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« Lawyers have traditionally been 
the exponents of individual freedom. 
Whatever freedom our citizens have 
today has in large measure been cre- 
ated and preserved by lawyers and 
judges. 

Today our freedom is under at- 
tack on three fronts. Enemies abroad 
have driven us into a third foreign 
} war and a third national rearma- 
ment in less than half a century. The 
present threat from abroad is poten- 
tially the greatest that has con- 
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fronted this nation in its entire his- 
tory. It is driving us into the most 
' extensive mobilization of manpower 
and natural resources we have ever 
) known in what many of our citizens 
) still naively think of as a time of 
peace. To all, except those who 
have members of their families in 
the Armed Services, Korea still seems 
very far away. Our information as 
to what is going on abroad is baf- 
flingly insufficient. For example, are 
the Chinese Communists really a 
\ group of simple agrarian reformers, 
} 4 we were told on high authority 
not so long ago, or are they, as 
| would now appear, a band of ruth- 
Hless imperialists taking orders from 
| Moscow? The answers to questions 
ij such as these will affect our lives and 
}the lives of our children and our 

children’s children profoundly. Yet 
@ ‘o date we have been leaving the de- 

cisions to those in authority and 

Judge them by history without any 

effective objection to even the most 

¢gregious departures from national 
Policy. As citizens, however, do we 
not have a duty to insist on funda- 
mental, reliable information as to 
our foreign relations? The necessity 


tok 


of Woodrow Wilson’s “open cove- 
nants openly arrived at” is greater 
today than ever. 

There are equally important is- 
sues at home. We all know that dur- 
ing each war and for a considerable 
time thereafter there is inevitably 
a serious curtailment of individual 
freedom, which affects almost every 
phase of human life. Some curtail- 
ment is obviously necessary, some of 
it is needless bureaucratic overreach- 
ing. It is the special professional re- 
sponsibility of the Bar as the ex- 
ponents of personal freedom to see 
to it that these restrictions on our 
customary freedom are kept to the 
minimum required by the public 
safety during war and that all re- 
strictions are removed as soon as 
war is over. This was not done fully 
after World War I, and it was done 
to an even less extent after World 
War II. The modern Cincinnatus 
does not always return to his plow. 
On the contrary, he shows a danger- 
ous tendency to cling to his wartime 
powers, and this it is the plain duty 
of lawyers to combat. 

The threat to individual freedom 
on the third front is as dangerous 
as the others. Foreign affairs we can 
understand, once we are given the 
facts. Freedom at home is our spe- 
cial province and by and large we 
have not failed to defend it. But the 
public economy we have neglected 
and for too long we have left it to 
“experts”. Yet it must now be clear 
to all that the greatest peril of to- 
day is inflation. It will do us little 
good to struggle to maintain indi- 
vidual freedom if inflation destroys 
our economy and leaves the indi- 





vidual citizen hopelessly dependent 
on an impoverished state. If infla- 
tion occurs, we shall find ourselves 
fighting for the shadow of liberty 
after having lost its substance. I do 
not pretend to know any more about 
inflation than the average lawyer. 
All I know about it may be summed 
up briefly. I know as a parent, for 
example, that a college education 
costs four times what it did forty 
years ago for every item from tuition 
and board to a suit of clothes and 
a haircut. I know from many years 
of practice that the continuing de- 
crease in the purchasing power of 
the dollar works special hardship 
on widows and orphans, on the 
many people whose incomes have 
not kept pace with the increasing 
cost of living, and on schools and 
colleges and charitable institutions 
generally. Lawyers themselves are 
not unaffected by inflation, for many 
of their fees are fixed by custom and 
not easily adjusted to meet the di- 
minishing value of the dollar. From 
all I can see, in the long run no- 
body is benefited by inflation and 
nobody has yet been able to dis- 
cover a perfect hedge against it. Be- 
cause I believe inflation to be such 
a dangerous threat to individual 
freedom, I was delighted when I 
learned that the New Jersey State 
Bar Association was planning a se- 
ries of lectures by outstanding econ- 
omists on “The National Economy 
in Time of Crisis”, and I gladly 
agreed to write a foreword to the 
lectures. Is it too much to hope that 
the members of the Bar the country 
over, mindful of the necessities of 
their clients in all walks of life and 
of the national welfare, not to men- 
tion their own personal interests, 
may be fired to arouse their fellow 
citizens to a sense of the grave perils 
confronting us all? 
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ARTHUR GRAY POWELL 





® The legal profession in Georgia 
has lost one of its brightest stars 
of the past half century. Sunday eve- 
ning, August 5, Arthur Gray Powell 
passed from the world he loved so 
intensely. Those who knew him and 
worked with him and came under 
the spell of his ever present amiabil- 
ity and conviviality are bowed with 
a profound personal grief. Country 
lawyer, philosopher, man of letters, 
jurist, corporation lawyer, civic lead- 
er, friend of all races, creeds and 
classes, affectionate husband and 
father—he was all of these, with 
marked success, and more. 

Born of good lineage into unpre- 
tentious surroundings in Blakely, 
amid the frontier pinelands of south- 
west Georgia, he was soon to gain 
recognition which carried him far 
from the locale of his birth and into 
many important professional and 
cultural endeavors. His contributions 
to the legal profession are renowned. 
His career is studded with brilliant 
achievements. 

Along with many other and dif- 
ferent qualities, there was always 
an exuberance and zest for living in 
Arthur Powell. His life and personal- 
ity were colorful and picturesque. 
Although he was granted more than 
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the proverbial three score and ten 
years, his was ever the spirit of youth. 
While his professional and other at- 
tainments marked him as one of 
Georgia’s distinguished citizens, he 
shunned vanity and the ponderous 
and pretentious. He enjoyed the ca- 
maraderie and buoyancy of young 
people and was happiest when sur- 
rounded by “the boys”. A man of 
broad sympathies, deep understand- 
ing and an abiding sense of humor, 
he was tolerant of the foibles and 
frailties of human nature, and loved 
many because of their weaknesses. He 
was the ever ready defender of the 
underprivileged and the unfortu- 
nate. 


Of direct and penetrating mind, he 
was listened to with equal respect 
by clients, by courts and by students 
of the law, and was at the same time 
an extraordinarily delightful man 
whose conversation gave equal pleas- 
ure to specialists and men of the 
world. 


He combined the well-disciplined 
life of a man of solid professional 
accomplishments with seemingly un- 
limited social intercourse. He was a 
devotee of the good literature and 
the fine arts and the beauty of all 
the ages. He found that the auster- 
ities of living were not incompatible 
with the sweetness and grace of life. 

Son of a successful lawyer, he was 
a precocious youth and had com- 
pleted his education at Mercer Uni- 
versity and gained admission to the 
Bar by his eighteenth birthday. In 
early recognition of his outstanding 
success as a country lawyer, he was 
elected to the Court of Appeals of 
Georgia in 1907, before he had 
reached the age of 35. Georgia’s great 
Chief Justice, Logan E. Bleckley, 
then wrote to him: 

In view of your candidacy for a 
seat on the bench of the proposed 

Court of Appeals, allow me to say 


that I have seen your light shine with 
resplendent brightness. I can bear 


testimony to your being one of the 
elect few among the members of our 
profession. You are a genuine lawyer, 
with a true insight into the nature of 
law and of its real import, both in 
letter and spirit. 

Withdrawing from the familiar 
scenes and thriving practice of Blake- 
ly, he and his helpmate “Miss Annie” 
and their three young children 
moved to Atlanta, where he assumed 
his judicial duties, and where the 
family were promptly to take their 
places in the social and cultural life 
of the capital city. As an appellate 
judge, he fully measured up to Bleck- 
ley’s appraisal of him. He brought 
his keen scholarship to bear unob- 
trusively but effectively when he 
came to write his judicial opinions. 
Written between his 35th and 42d 
birthdays, they are noted for their 
clarity and conciseness and for their 
literary chastity. In Georgia juris. 
prudence they stand on the emi- 
nence with those of Bleckley, whose 
disciple he was. His treatises Powell 
on Actions for Land and Powell on 
Land Registration are masterpieces. 

After seven years on the bench, 
Judge Powell’s reputation had be- 
come so well established throughout 
the state that he was prevailed upon 
to retire and become a senior partner 
in one of the leading law firms of 
Atlanta, where he thereafter prac 
ticed with notable success in the field 
of corporate and business law, —the 
present style of the firm being Powell, 
Goldstein, Frazer and Murphy. 

In nostalgic mood in 1943 he re 
called his early life as a country law- 
yer in a delightful volume entitled 
I Can Go Home Again. Justice Rob- 
ert H. Jackson said of it: 

To squeeze this book into a review 
would destroy its charm. It is a gar 
land of dainty flowers from the south- 
ern countryside, and although one 
can bale straw, he can only crush a 
bouquet. 

In this picturesque and uninhibited 
chronicle, one sees much of the hu: 
man, witty, and jesting side of 
Judge Powell. But looking back on 
those grim days of his youth imme 
diately following the War between 
the States, he philosophized: 
We failed to see that no county 
(Continued on page 69°) 
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American Citizenship: 


Its Rights and Responsibilities 


by John C. Cooper + Chairman of the Committee on American Citizenship 


® The problem of educating Americans as to the true meaning of citizenship is a 
formidable task, Mr. Cooper writes. Too many .of us take our right to call ourselves 
“American citizens” for granted and undrsonlfneither the privileges nor the duties 
that that denomination implies. In this article, tak¢n from an address delivered before 
the annual meeting of the Maryland State Bar Association at Atlantic City on June 23, 
the Chairman of the Association's Committee on American Citizenship discusses this 
problem of educating citizens to accept their responsibilities to their nation. 





" The jurisdiction of the Standing 
Committee on American Citizen- 
ship of the American Bar Associa- 
tion as stated in the By-Laws is as 
follows: 

This committee shall have jurisdiction 
of all questions in the field of Ameri- 
can citizenship and of the American 
form of government with respect to 
public education and understanding 
of both the privileges and responsi- 
bilities thereof. 

Restated in somewhat less formal 
language, the function of the com- 
mittee is to deal with questions in- 
volving public education and un- 
derstanding of the rights and respon- 
sibilities of the American citizen 
flowing from our distinctive form of 
government. This is a formidable 
task. When the committee recon- 
sidered its entire field of activity 
last year, it realized that it could 
deal only with questions of major 
Policy in the broad field assigned it. 
It further realized that it could not 
hope to implement these questions, 
nor in fact to reach adequate deci- 
sions without the guidance and as- 
sistance of the entire Bar acting 








through the various state bar as- 
sociations with their many local con- 
tacts. Public education on so vital a 
subject as citizenship can be dealt 
with in no other way than by direct 
approach to the public itself in the 
many communities that make up 
this nation. An approach to citizen- 
ship education which might be 
sound, practical and effective in one 
community might be quite useless 
in another. Accordingly the com- 
mittee concluded that its primary 
function was to act as a service or- 
ganization for state and local bar 
associations dealing with citizen- 
ship questions and provide a clear- 
ing house of information between 
these associations. 

With this primary objective in 
mind, the committee for over a year 
has been issuing citizenship mem- 
oranda and bulletins. These bulle- 
tins have described the programs 
and activities in the field of Ameri- 
can citizenship used by various as- 
sociations. Either as annexes to the 
bulletins or as separate pamphlets, 
the committee has furnished to state 


and local bar associations various 
types of material that were deemed 
useful. It has not been the intention 
of the American Bar Association 
committee to dictate to any state or 
local committee the character of 
program which might be found most 
useful—quite the contrary. These 
are matters which only state and 
local committees can decide. But it 
has been deemed wise to suggest 
that experience indicates that state 
and local bar associations could well 
devote their efforts in citizenship ed- 
ucation toward one, or several, or 
all of the following community 
groups: 

(1) Students of high school age 
who will soon become voting citi- 
zens. 

(2) College, university and _pro- 
fessional school students, and young 
men and women of similar age who 
are about ready to vote and to exer- 
cise the privileges and obligations of 
citizenship, or who have recently 
become citizens. 

(3) The average American citizen 
who, by casting or not casting his 
vote, is responsible for the future of 
this nation. This average citizen may 
never have realized or may have for- 
gotten his citizenship responsibil- 
ities and privileges. 

(4) Aliens applying for United 
States citizenship, or those who have 
been newly naturalized. 

Whether the approach of a citi- 
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American Citizenship 


zenship education program be de- 
voted to any one or to all of these 
groups, it has seemed to me that 
three questions must be carefully an- 
alyzed in formulating any program. 
These are (a) What is our form of 
government? (b) What is meant by 
“American citizenship”? (c) What 
are the privileges and responsibili- 
ties of the American citizen under 
our form of government? 


We Are a Republic, 
Not a Pure Democracy 
The United States Government is 
a constitutional republic with lim- 
ited and delegated powers. It is not 
in the classic sense a pure democracy. 
Madison, in urging the adoption of 
our Constitution, properly argued, 
Federalist, No. 10, that two great 
points of difference exist between a 
democracy and a republic, namely: 
... first, the delegation of the govern- 
ment, in the latter, to a small number 
of citizens elected by the rest; second- 
ly, the greater number of citizens, 


and greater spkere of country, over 
which the latter may be extended. 


In the same paper he argued that in 
a pure democracy “there is nothing 
to check the inducements to sacri- 
fice the weaker party or obnoxious 


individuals”. A few days later, 
Federalist, No. 14, Madison again 
pointed out “the true distinction” 
between a democracy and a republic, 
stating that in a democracy “the 
people meet and exercise the govern- 
ment in person” while “in a repub- 
lic they assemble and administer it 
by their representatives and agents”. 
A month later, December 20, 1787, 
Jefferson, who had been in Europe 
while the Constitution was being 
drafted, wrote to Madison express- 
ing his full approval of a document 
that divided the organization of gov- 
ernment into legislative, judiciary 
and executive branches, but urging 
the addition of a bill of rights “pro- 
viding clearly . . . for freedom of re- 
ligion, freedom of the press, protec- 
tion against standing armies, re- 
striction of monopolies, the eternal 
and unremitting force of the habeas 
corpus laws and trials by jury ... .” 
He added “a bill of rights is what 
the people are entitled to against 


666 American Bar Association Journal 


every government on earth, general 
or particular; and what no just gov- 
ernment should refuse, or rest on in- 
ference”. In 1803, after the adoption 
of the Constitution, the organiza- 
tion of the Government, and the ad- 
dition of the Bill of Rights as the 
first Ten Amendments, Jefferson re- 
iterated in a letter to Wilson C. 
Nicholas, the basic and _ peculiar 
quality of our form of government 
in the protection that its written 
Constitution gives to the people, 
saying: 
Our peculiar security is in the pos- 
session of a written Constitution. Let 
us not make it a blank paper by con- 
struction. I say the same to the opin- 
ion of those who consider the grant 
of the treaty making power as bound- 
less. If it is, then we have no Con- 
stitution. If it has bounds, they can 
be no other than the definition of 
the powers which that instrument 
gives. It specifies and delineates the 
operations permitted to the federal 
government, and gives all the powers 
necessary to carry these into execution. 
Whatever of these enumerated objects 
is proper for a law, Congress may 
make the law; whatever is proper to 
be executed by way of a treaty, the 
President and Senate may enter into 
the treaty; whatever is to be done by 
a judicial sentence, the judge may 
pass the sentence. 


The great men who founded this 
country and set up its government 
clearly understood its republican, 
representative and _ constitutional 
character. The Constitution itself, in 
Article IV, Section 4, provided that 
the United States 


shall guarantee to every State in its 
Union a republican form of govern- 
ment. 


The Tenth Amendment, part of 
the Bill of Rights, ratified December 
15, 1791, provided that 


the powers not delegated to the 
United States by the Constitution 
or prohibited by it to the States, are 
reserved to the States respectively or 
to the people. 


In the materials that the Ameri- 
can Bar Association Committee has 
distributed during the past year to 
state and local bar associations will 
be found able discussions by leaders 
of the Bar on our form of govern- 
ment. One of the most recent is an 
address delivered in May, 1950, by 
Frank E. Holman, a past president 


of the American Bar Association, on 
“The American Form of Govern- 
ment”, in which he succinctly des- 
cribes a republic as a government 
“where the executive and all other 
powers of government are derived 
from the people and exercised with 
the consent of the governed but 
within the framework of constitu- 
tional guarantees and judicial prece. 
dents, so that the basic rights of the 
people as a whole cannot-be violated 
by the majority in power”. Of our 
own republic, he said: 
The American concept of a constitu- 
tional and representative common- 
wealth is a complete antithesis to any 
idea of a personal or absolute govern- 
ment. It involves no idea of headship 
or kingship as in a monarchy, no abso- 
lutism of a personal leader as in 
fascism and naziism, no class absolut- 
ism as in communism, no state abso- 
lutism as in state socialism and no 
mass absolutism as in a pure dem- 
ocracy. 

Its fundamental idea is government 
by the consent of the governed, but 
with such constitutional guarantees 
and such fixity, certainty, and uni- 
formity of law that no special priv- 
ileges or immunities shall accrue to 
any citizen or class of citizens, even 
those favored by a party in power. 


With these views I fully concur. 


American Citizenship 
Exalts the Individual 
You and I are entitled to be called 
American citizens. It is a title that 
should be used with dignity and 
with pride, but the peculiar quality 
it has of exalting the status of the 
individual in the body politic is not 
always appreciated. 

The soundest thinking for many 
centuries has insisted that the nia 
tion-state is a collection or society of 
individuals, a group made up of 
many members. Cicero referred to a 
“numerous society united by a com- 
mon sense of right and a mutual par- 
ticipation in advantages”. Grotius 
revived this thesis when he defined 
the state as a perfect or complete 
society of free men united, as I 
would translate his words, for the 
enjoyment of the law and for com 
mon advantage. In some such socie- 
ties men have had rank and caste, but 
in ours this is not and cannot be true. 
As Chief Justice Jay pointed out in 
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1793 in Chisholm v. Georgia, 2 Dal- 
las 419, one of the earliest cases ever 
decided by the Supreme Court of 
the United States, “the citizens of 
America are equal as fellow citizens, 
and as joint tenants in the sovereign- 
ty”. He rejected the term “subject” 
as referring to a member of our 
society, saying, “For in this country 
there are none, not an inferior, for 
all the citizens being as to civil 
rights perfectly equal, there is not 
in that respect one citizen inferior 
to another.” 

It is our primary privilege, pre- 
served in our Constitution and for- 
tified by long custom, that we, as 
members of this society which we 
call America, are subject to no one 
and are entitled to the dignity of 
being a citizen on an equal status 
ander the law with every other mem- 
ber of this society whether he hold 
the highest office in the land or per- 
form the most menial tasks. The 
growing dignity of the term “citi- 
zen” is apparent in our early history. 
The inhabitants of the colonies were 
subjects of the British Crown. In the 
Declaration of Rights, that interest- 
ing but little-known document 
adopted by the First Continental 
Congress in 1774, it was insisted that 
“the inhabitants of the English col- 
onies .. . by the immutable laws of 
nature, the principles of the English 
Constitution, and the several_char- 
ters or compacts” are entitled to 
‘life, liberty, and property”, — that 
their ancestors who first settled the 


colonies were entitled to all the 
' “rights, liberties, and immunities of 
| free natural-born 


subjects”. The 


pterm “citizen”’ had not then ap- 
| peared. But with the Declaration of 
| Independence came a major change. 


In the charges leveled against the 
| British king was included the fol- 


lowing: “He has constrained our 


} ‘cllow citizens, taken captive on the 























high seas, to bear arms against their 
country .... ” The inhabitants of 
the colonies had become fellow citi- 
zens in a new nation. A similar 
designation was included in the 
new state constitutions where the 
inhabitants were described as citi- 
zens. In the Articles of Confedera- 


tion the “free inhabitants” of each 
of the states were declared to be “en- 
titled to all the privileges and im- 
munities of free citizens in the sev- 
eral states”. With the adoption of 
the Constitution, the term “citizen” 
had become fully accepted. The 
qualifications of a member of the 
House of Representatives included 
a provision requiring that he had 
been “seven years a citizen of the 
United States”. Members of the Sen- 
ate must have been “nine years a 
citizen of the United States”. No per- 
son could become President “except 
a natural-born citizen, or a citizen of 
the United States at the time of the 
adoption of this Constitution”. In 
providing for the jurisdiction of fed- 
eral courts, reference was made to 
controversies between a state and 
citizens of another state, between citi- 
zens of different states, and “between 
a state, or the citizens thereof, and 
foreign states, citizens or subjects”. 
In a foreign state there might 
be subjects, but not in the United 
States. Article IV, Section 2, was en- 
titled “Privileges of Citizens” and 
provided among other things that 
‘the citizens of each state shall be 
entitled to all privileges and immu- 
nities of citizens in the several states”. 

When President Washington 
drafted his Farewell Address on Sep- 
tember 17, 1796, he opened it with 
these words: “Friends and Fellow 
Citizens: The period for a new elec- 
tion of a citizen to administer the 
government of the United States be- 
ing not far distant ....” In the body 
of the address using the same 
term, he said: “Citizens by birth or 
choice, of a common country, that 
country has a right to concentrate 
your affections. The name of Ameri- 
can, which belongs to you, in your 
national capacity, must always exalt 
the just pride of patriotism, more 
than any appellation derived from 
local discriminations.” 

We are citizens of the United 
States. We are subject to none. It 
has long seemed to me that in any 
program to re-educate the people 
of this country in the fundamentals 
of our Government due emphasis 
should be made of the dignity of the 
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John C. Cooper is now a member of the 
Institute for Advanced Study at Princeton, 
New Jersey. He is a member of the 
Florida Bar and was President of the 
Florida State Bar Association in 1931; he 
has been Chairman of the American Bar 
Association's Committee on American 
Citizenship since 1948. 





individual who is entitled to call 
himself an American citizen. The 
term “fellow citizen” is too often 
used as a political greeting. It is too 
little understood as a statement of 
the fundamental principle in our 
way of life, that every citizen is equal 
before the law and that men elected 
to public office and the newest voter 
are equally and must always be 
fellow citizens. 


Privileges and Responsibilities 

of American Citizenship 

As fellow citizens in this republic, 
we have certain privileges guaran- 
teed to us against the caprice of the 
temporary majority, against the wil- 
ful and unauthorized acts of the Gov- 
ernment and its officials, and even 
against the imposition of statutes 
‘contravening the provisions of the 
Constitution. Also, and perhaps of 
even greater importance, as members 
of this voluntary society of free men 
we have duties and obligations to 
that society and to its members 
which are inherent in our citizen- 
ship. 

Neither the sum of these privi- 
leges nor of these responsibilities has 
ever been catalogued. Perhaps they 

(Continued on page 714) 
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# I am sure it will be of interest to 
the profession to know that in Cali- 
fornia the lawyers have organized 
the “College of Trial Lawyers” cop- 
ied after the medical profession’s 
“College of Surgeons”. Membership 
is restricted to lawyers who have won 
their spurs in the trial of lawsuits. 

‘he organization has proved pop- 
ular and has been extended into 
quite a number of states. It will have 
its first annual national banquet dur- 
ing the meeting of the American Bar 
Association in September. 

I am writing this, my last Presi- 
dent’s Page, in Australia “down un- 
der”. It may interest you to know 
that it is 2,400 miles from San Fran- 
cisco to Honolulu, 1911 miles from 
Honolulu to Canton Island, 1271 
miles to Nandi, Fiji, and 1320 miles 
from Fiji to Auckland, while it is 
1972 miles from Nandi, Fiji, to Syd- 
ney and about 900 miles from Auck- 
land to Sydney. You will therefore 
note that, directly from San Fran- 
cisco to Sydney, it is 7,554 miles, 

My plane stopped an hour and a 
half at Canton Island and about an 
hour and a half at Nandi, Fiji. 

Canton Island is only a very small 
coral atoll. You wonder how the big 
plane could get off and on, although. 
they tell me the runway has ample 
length. The atoll is of a more or 
less crescent or horse-shoe shape. The 
runway and necessary airport build- 
ings are on one part of the crescent, 
while the few people who live there, 
including the natives (Melanesians) , 
live across on another portion and 
make the trip to and from by boat. 

I read with interest the instruc- 


tions as to what to do if there was 
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a forced landing in the water. How- 
ever, they not only furnish Mae 
Wests but also state that there are 
ample rafts with all the modern 
equipment, including fishhooks! I 
am glad we did not have to try them 
out! 

I was interested in Nandi, Fiji, to 
see the bare-footed policemen with 
very bushy heads of hair, wearing 
what appeared to be a snappy type of 
colorful soldier’s blouse and what 
appeared to be a white sarong (lava 
lava) thereunder. 

My first stop in this part of 
the world was at Auckland, New 
Zealand, where I was the guest of 
the Auckland and New Zealand Law 
Societies. I had the pleasure of talk- 
ing to a representative meeting of the 
people of Auckland. Also, in the 
few days I was there, I was shown 
a good deal of New Zealand, within 
150 miles of that city. It is a small 
country with less than two million 
inhabitants, with the result of course 
that there are only a few sizeable 
cities. The people know each other 
better than in the larger countries 
and it is to us more or less a nation 
in miniature, but nevertheless, a very 
real and substantial nation. 

I met with the Council of the 
Auckland Law Society and learned 
something regarding the practice 
there. Every solicitor is required to 
make an annual contribution of 
£5/5 to a Guarantee Fund account 
(each New Zealand pound has the 
value of $3.20). The payment will 
be required only until the Fund 
reaches £100,000. However, this So- 
ciety has authority to make further 
levies for the benefit of this Fund 











if necessary. The Fund is admin. 
istered by the Law Society and will 
be used to reimburse persons who 
may suffer pecuniary loss by reason 
of theft by a solicitor, or his servant 
or agent, of money or other valuable 
property entrusted to him in course 
of his practice as solicitor. The Law 
Society has the right to take over a 
solicitor’s ‘Trust Bank Account, 
which he is required to keep, and 
also all of his books and records, 
and may appoint accountants to 
make any desired audits. 

In addition to the Solicitors’ Fidel- 
ity Guarantee Fund, New Zealand 
practitioners are subject to regula- 
tions that require each solicitor to 
nominate an accountant approved 
by the Law Society who becomes the 
auditor of that solicitor’s Trust Ac- 
count and responsible to the Society 
for carrying out an audit at appro- 
priate periods in each year. 

The solicitor is bound to keep a 
separate Trust Account for which a 
special form of receipt is used, and 
such receipt in the first instance is 
printed and obtainable only through 
the Law Society. Each receipt is sep- 
arately numbered and a strict ac- 
count must be given of the use ol 
each one. The Law Council sees that 
the solicitors live up to the regula 
tions and enforces strict discipline. 

The Public Trustee in New Zea- 
land is a public trust office which 
is a government department, the 
Public Trustee and his office having 
been constituted in the 1870's, It was 
originally intended that the Public 
Trustee should act as a poor man’s 
trustee and in those cases where, be- 
cause of the smallness of the estate 
or the absence of interested parties 
from New Zealand, no person could 
be found willing to undertake the ad- 
ministration of the affairs of a de- 
ceased person. Today, the Public 
Trustee is the largest trustee organ! 
zation in New Zealand controlling 
several businesses, including brew- 
eries and other commercial ventures, 
as well as handling routine trust bus- 
iness and administration of estates. 

He likewise prepares wills free 
of charge in those cases where he is 
appointed executor and trustee. He 
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makes all his own probate and ad- 
ministration applications. He em- 
ploys members of the profession on 
his own staff and engages outside 
counsel only at his discretion, which 
generally means important litiga- 
tion. 

I was surprised to learn that there 
jis a scarcity of lawyers in New Zea- 
§ land and that they cannot secure suf- 

ficient young lawyers to fill the de- 
| mand. This might be a real oppor- 
j unity for some young lawyers from 
| America. The Bar seems prosperous. 

The Government of New Zealand 
| likewise maintains insurance offices, 
i selling insurance in competition with 
] private companies. 
: Incidentally, the climate in New 
} Zealand is very much like that of 
. \ustralia—perhaps a little colder, 
Hand the climate of Auckland is very, 
| much like that of Sydney. 
This is a great meeting now being 
{conducted here. It is the first func- 
tion of its size and importance ever 


| held by the Law Council of Australia 


and is really a show of the British 
family of nations (with the sole ex- 
ception of Southern Rhodesia) to 
which is added only representatives 
of the United States. 





Many of the wives of the represen- 
tatives accompanied their husbands. 
} There are Indian women in their 
saris and a Pakistan woman in a 
selwa, i.e., silken trousers not unlike 
those we picture in a Turkish harem. 

Perhaps a description of the open- 
} ing session on Wednesday night will 
\give you some idea of what this is 
‘like, although it was really a wel- 
come to the overseas guests. (By the 
» way, the Executive of the Law Coun- 
cil has invented a new term. We are 
“D.O.G’s”— Distinguished Overseas 
| Guests—but, as the Lord Chancellor 


said the other night, we are lucky 
dogs!) 


GRAIN 








That show was. done with the 
pageantry that I thought only Eng- 
land could do. The attire of even our 
judges seemed drab indeed when 
compared to the wigs and historical 
§0wns worn by most of the visitors. 
Incidentally, the wigs cost £80, 
Which, of course, is approximately 
$224.00. The Australian pound is 

















worth only $2.77 at present ex- 
change. 

The Lord High Chancellor of 
Great Britain (the Right Honour- 
able the Viscount Jowitt) was in the 
position of honor in the procession. 
This means that he is at the end 
of the procession. In describing the 
procession from the rear forwards, 
I am giving you the order of prece- 
dence. The Lord Chancellor wore 
beautiful robes of gold and black 
which, I understand, were designed 
about 300 years ago. He had a long 
train which was carried by a train 
bearer who wore knee _ breeches, 
buckle shoes, etc., and he was pre- 
ceded by a purse bearer similarly 
garbed. Sir Raymond Evershed, Mas- 
ter of the Rolls in England (perma- 
nent head of their Court of Appeal) , 
had similar robes and a train bearer. 
Then the “D.O.G’s” with 
which group I was included. There 
were three Chief Justices, viz., the 
Chief Justice of Canada, the Chief 
Justice of India (Sir Harilal Kania) 
and the Chief Justice of South Afri- 
ca. Then came the President of the 
Law Society of England, the Presi- 
dent of the Canadian Bar Associa- 
tion, the President of the South 
African Bar Association, and the 
President of the New Zealand Law 
Society. We had judges from Ceylon 
and New Zealand, and we have now 
been joined by a High Judge from 
Pakistan. Dean Griswold of Harvard 
was also included although he is on 
a different mission from mine. In- 
cidentally, Dean Erwin Griswold 
made a very favorable impression 
here; also his charming daughter, 
Hope, has left a fine impression of 
Then 
came all the Chief Justices of Aus- 
tralia to the number of seven, 1.e., 
the Chief Justice of the Common- 
wealth of Australia and the Chief 
Justice of each of the six states. 
Then sixty High Court (comparable 
to our United States Supreme Court) 
Justices and the state supreme court 
judges in their full-bottomed wigs 
and in either scarlet and ermine or 
black silk robes. Some of these also 
wore knee breeches and buckle shoes. 
At the head, being the juniors and 


came 


our American college girls. 
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only barristers, came the four Aus- 
iralian Speakers also in their black 
silk robes and full-bottomed wigs 
which they wear on formal occasions. 
These all made a solemn entry on to 
the stage and were the only persons 
who were on the stage. It was most 
impressive. We faced an audience of 
2,500 people which was the full capa- 
city of the largest hall in Sydney, all 
of whom were either lawyers or bar- 
risters with their wives. As your rep- 
resentative, I was given a key spot 
on the program. I am told that about 
1,000 of these 2,500 came from other 
states and some from a distance of 
about 3,000 miles. The women folk 
were in evening dress and the men 
were in tuxedos and wore white ties. 

The visiting speakers included the 
Lord Chancellor of Great Britain; he 
is a fine figure of a man and a most 
accomplished easy speaker. We are 
fortunate indeed that he has so re- 
arranged his itinerary that he will 
be the guest speaker at our Annual 
Dinner on September 20. The other 
speakers were the Chief Justice of 
Canada, the Chief Justice of India, 
and myself. I believe that it was no 
accident that the representative of 
our country was joined with Great 
Britain, Canada and India. 

Australia is, of course, British, but 
rather independent in its attitude 
and is very friendly to the United 
States. 

I met many New Zealanders and 
Australians, the majority being law- 
yers. They are a fine group and after 
you know them, except for their ac- 
cent, you would think they were 
Americans. No one could have re- 
ceived more genuine hospitality than 
I have in New Zealand and Australia. 
At the first public reception follow- 
ing the formal meeting and speeches, 
literally hundreds came up and in- 
troduced themselves without any 
more restraint than we would have, 
and on this one night I believe I had 
as many as fifty invitations to dinner, 
lunch, tea, etc. 

It did my heart good when, time 
after time, men and women said to 
me in both New Zealand and Austral- 


ia, “We know that the United States 
saved us; except for your troops we 
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would have been taken by the Japa- 
nese”. Then again, repeatedly, in 
Australia particularly, where I met 
so many more people, men came up 
to me and told about being in the 
States either in the First or Second 
World War and of the fine hospital- 
ity they received and how much 
they appreciated it. There is no mis- 
taking, these people are our friends. 
I can best describe them, as did so 
many G.I.’s: “They are just like us.” 

I was surprised to learn that in 
most of Australia it seldom freezes, 
the temperature rarely getting be- 
low 40 degrees. I saw in both New 
Zealand and Australia palm trees, 
citrus growing, flowers in bloom and 
many vegetables in the fields, al- 
though this is their winter. I was 
surprised in this atmosphere to hear 
the people complaining bitterly of 
the cold, wearing great overcoats, 
and, I understand, woollens through- 
out. They would get a real shock 
had they to experience an average 
American winter in the North. 

The visitors were taken to the 
capital (Canberra), and to Mel- 
bourne, and then the large group 
broke up, with many visiting several 
of the other six state capitals. 

All in all, it was a great experience 
and I am glad that we participated 
in this great convention. We cannot 
keep too close to our friends the 








English-speaking nations, particular- 
ly in these difficult times for, if the 
world is to be saved for free men, 
we must continue to take the lead. 

I am nearing the end of my year 
as your President. I approach the 
conclusion of my administration 
with a mixed feeling of pleasure, sad- 
ness and appreciation. I shall be glad 
to settle down under the palm trees 
to the quiet practice of law once 
again. However, I shall miss the 
pleasure of meeting with the various 
state and local bar associations, as 
well as being in close contact with 
the fine lawyers of our Association, 
and let me say that I have never 
seen sO many outstanding men of 
ability so willing to assume responsi- 
bility and obligations which require 
hard work and often expense in or- 
der to carry on the work of our Asso- 
ciation—the program of the legal pro- 
fession. This has, of course, been a 
great experience. I have met so many 
people that I instinctively liked. The 
lawyers who are active not only in 
our Association but in the state and 
local associations where I have vis- 
ited are of a character to inspire 
confidence in the profession and in 
the country which produces them. 
Of course, the obligation of my of- 
fice calls for hard work and some- 
times tiring effort. Our Association 
is so large and our interests and ac- 


tivities so extensive that you feel that 
it requires all your time, and some- 
times you know even all your time is 
not enough. You feel inadequate to 
do all the things you would like to 
do. I wish I could personally write 
each lawyer who has helped me with 
my problems and enthusiastically 
served on committees and cheerfully 
responded to each demand which I 
have made. Some of my requests | 
know have been extreme, but have al- 
ways met with the most ready re- 
sponse. I wish also to thank the of- 
ficers and active members of the state 
and local associations who have 
been so personally kind and _ hos- 
pitable to me during my trips around 
the country. It is a great country 
and ours is an outstanding profes- 
sion. The more you see of other 
countries, the more you appreciate 
your own; maybe it is because it is 
home. The memories I have of my 
visits with my friends of the pro- 
fession will be treasured by me al- 
ways. I look forward with great pleas- 
ure to meeting with you from time 
to time during the Annual and Mid- 
Year Meetings during the years 
ahead, and I know that the friends 
I have made will be my friends dur- 
ing the rest of my days. Thanks to 
you all, I am honored to have served 
you as your President. You know 
where I live; please come to see me. 


ie courts have from time immemorial been most conscientious in the ex- 
ercise of their prerogatives to assure litigants and clients that fees and allow- 
ances for legal services are proper, fair and just. 


On the other hand, it is apparent that attorneys’ fees and allowances have 


not kept pace with the present economic spiral. In many cases, allowances 
have not been comparable to the compensation now paid skilled tradesmen 


and those engaged in the other learned professions.—Matter of Felton, 199 


N. Y. Misc. 507 (1950) at 510 and 511. 


670 American Bar Association Journal 









i Sr tengener 






















ree 
















12 
in; 
on 


op 


in 
di 
clu 











1 that 
some- 
ime is 
ate to 
ike to 
write 
> with 
tically 
rfully 
lich I 
ests I 
ave al- 
dy re- 
he of- 
e state 

have 
1 hos- 
round 
yuntry 
profes- 
other 
reciate 
e it is 
of my 
€ pro- 
me al- 
| pleas- 
n time 
d Mid- 

years 
friends 
ds dur- 
inks to 
served 
know 


ee me. 
























Fourth Circuit Judicial Conference 


Meets in Asheville, North Carolina 


=" The Chief Justice of the United 
States and lawyer-governors from 
three of the states of the Fourth Cir- 
cuit were among the distinguished 
guests who made the twenty-first 
annual meeting of federal judges and 
lawyers from North Carolina, South 
Carolina, Virginia, West Virginia 
and Maryland, an outstanding gath- 
ering. Twenty-eight district and cir- 
cuit judges from the Fourth Circuit 
met at Asheville, North Carolina, on 
June 28 for a closed meeting pre- 
sided over by Chief Judge John J. 
Parker. 

In addition to the judges, about 
125 lawyers were present at the open- 
ing session in the federal courtroom 
on June 29. Chief Justice Vinson 
opened the Conference by praising 
Judge Parker for initiating and carry- 
ing forward so successfully the ju- 
dicial conference idea which was in- 
cluded in the legislation creating the 


Administrative Office of the United 
States Courts. The Chief Justice re- 
ferred briefly to the international 
situation and said that respect for 
law and order is the foundation rock 
upon which our nation will endure. 
Judge Herbert F. Goodrich of the 
United States Court of Appeals for 
the Third Circuit and Director of 
the American Law Institute, and 
Kenneth C. Royall, former Secretary 
of the Army, also spoke at the morn- 
ing session. In the afternoon, Chief 
Judge Bolitha J. Laws of the United 
States District Court for the District 
of Columbia and James V. Bennett, 
Director of the Federal Bureau of 
Prisons, discussed the recently 
adopted Youth Authority Act. This 
was followed by a presentation by 
Professor Albert Coates of the Uni- 
versity of North Carolina of a pro- 
posal that the grade of any crime 
in the federal system, that is whether 


a felony or misdemeanor, should be 
made dependent upon the sentence 
given to the convicted defendant. 
Bills pending in Congress with refer- 
ence to selection of jurors in the fed- 
eral courts were presented by Judge 
Harry E. Watkins, of West Virginia. 

The annual dinner at the Grove 
Park Inn was presided over by Judge 
Don Gilliam of the Eastern District 
of North Carolina. A scroll was pre- 
sented to Judge Parker, signed by all 
the judges, congratulating him upon 
the completion of twenty-five years 
of service on the Federal Bench. Ad- 
dresses were given by Governor John 
S. Battle of Virginia, Governor 
James F. Byrnes of South Carolina 
and Governor Theodore R. Mc- 
Keldin of Maryland. On the last day 
of the Conference there was a panel 
discussion which was led by Thomas 
B. Gay of Richmond. 
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Judge Armistead M. Dobie, Virginia; Circuit Judge Morris A. Soper, Maryland; retired Circuit 





Judge D. Lawrence Groner, District of Columbia Circuit; Chief Justice Fred M. Vinson, Washington; Chief Circuit Judge John 
J. Parker, North Carolina; retired District Judge E. Yates Webb, North Carolina; District Judge W. Calvin Chesnut, Maryland. 
Standing—Elmore Whitehurst, Washington, Assistant Director, Administrative Office, United States Courts; Claude M. Dean, 
Virginia, Fourth Circuit clerk; District Judge Charles C. Wyche, South Carolina; District Judge John Paul, Virginia; District 
Judge William C. Coleman, Maryland; District Judge G. B. Timmerman, South Carolina; District Judge Harry E. Watkins, 
West Virginia; District Judge Wilson Warlick, North Carolina; former District Judge David E. Henderson, North Carolina; 
District Judge Don Gilliam, North Carolina; District Judge Ben Moore, West Virginia; District Judge Sterling Hutcheson, Vir- 
ginia; State Judge C. W. Ferguson, West Virginia; District Judge Albert V.*Bryan, Virginia; Will Shafroth and Leland L. Tol- 


man, both of Washington, D. C., Administrative Office, United States Courts. 
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a Lawyers! Man Your Battle Stations! 


On July 11, 1946, President Truman penned his name 
to the McCarran-Sumners Act which was unanimously 
passed by Congress and became the vaunted Adminis- 
trative Procedure Act. The AMERICAN BAR ASSOCIATION 
Journav hailed this accomplishment and said: ‘This 
measure is the culmination of long and earnest consid- 
eration. It responds to a widespread, deep-seated and 
insistent public demand for some attention to the prob- 
lem of administrative justice and administrative opera- 
tions.” (32 A.B.A.J. at 386.) 

This victory of five years ago for the country and for 
the lawyers is now in real jeopardy. Our Association at 
its Mid-Winter Meeting in Chicago on February 27, 
1951, condemned the exemption of the Federal Civil 
Defense Law from the requirements of the Administra- 
tive Procedure Act. Later came a similar exemption in 
the Defense Production Act of 1950. The usual recur- 
ring plea of emergency was plausibly repeated to create 
a spectre of fear in order to justify this thwarting of the 
fundamental premises on which our nation is founded, 
namely, the separation of the executive, judicial and 
legislative powers. This was the great contribution of 
the Administrative Procedure Act which is now being 
nullified because we lawyers have slumbered in the 
pleasant illusion that a victory once won is permanent. 

The decadé of toil by the American Bar Association 
which successfully culminated in the Administrative 
Procedure Act is now in the process of being judicially 
eroded and legislatively evaded, in brief—scuttled! 
American lawyers will profit by reading the history 
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of the first five years of experience under the Adminis. 
trative Procedure Act in the article which appears else- 
where in this JOURNAL by Charles S. Rhyne of Washing- 
ton, D. C. The author has been active in Association 
affairs for several years and by his experience is quali- 
fied to make the analysis he does. If we lawyers are 
going to preserve the gains won in 1946 in applying 
American standards of procedure to administrative 
agency practice, now is the time to man our battle 
stations! 


= Opportunities of Citizenship 


On September 20, 1870, a little Dutch boy, almost 7, 
landed in New York City to start his life as an American. 
Over fifty years later he wrote his autobiography. Its 
final chapter, “What I Owe to America”, begins thus: 
Whatever shortcomings I may have found during my 
fifty-year period of Americanization; however America may 
have failed to help my transition from a foreigner to an 
American, I owe to her the most priceless gift that any 
nation can offer, and that is opportunity. 


And Edward Bok wondered whether, after.all, the for- 
eign-born does not make in some sense a better Ameri- 
can—whether he has not a deeper desire to see America 
greater, less content with faulty institutions, whether 
he does not value her ideals more highly. 

The success story is well known in America. Today 
more than ever it is vital that Americans, native and 
naturalized, understand the privileges and, more im- 
portant, the duties of citizenship. Democracy is not a 
hereditary status we are born to; it is a process that 
is kept alive only by constant watchfulness and practice. 

One of the most important committees of the Ameri- 
can Bar Association is its Committee on American 
Citizenship. The observations of its present Chairman, 
John C. Cooper, printed elsewhere in this issue of your 
JOURNAL, are worthy of your attention, 

America will remain the land of opportunity only 
so long as we Americans value its opportunities, respect 
its priceless privileges and accept its duties with a mighty 
heart and a cheerful mind. Such American citizens can 
realize and help others to realize the ideal of Bok’s own 
grandmother, the ideal which he so well exemplified as 
a naturalized American—‘‘Make you the world a bit 
more beautiful and better because you have been in it.” 


a Report on the Yale Law Curriculum 


This issue of the JouRNAL contains an abbreviated and 
slightly modified reprint of a report on the law school 
curriculum and training at Yale by a committee of dis- 
tinguished people on the Yale University Council who 
studied the Yale and seven other law school curricula. 
Following the report are excerpts from a letter written 
by John B. Dempsey, a member of the Yale University 
Council, in which he dissents from some of the con- 
clusions of the Committee. The report and the dis- 
senting views of Mr. Dempsey provide the basis for some 
very lively controversies. 

Regardless of the views of the individual about the 
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subject of the report, most of the readers will agree that 
like the “old gray mare” the present curriculum of the 
Yale Law School “ain’t what she used to be”! 

The curriculum stresses (a) number and variety of 
courses, (b) wide degree of election of courses allowed 
the students, and (c) wide degree of latitude allowed 
to the Faculty in the manner of teaching their courses. 

There is no lack of number and variety in the Yale 
Law School courses. The curriculum varies from the 
“standard” or traditional courses down through subjects 
such as “Forensic Psychology”, “Social and Economic 
Background of Legal Change”, and ‘‘Problems in World 
Security”. 

In the full report and letter the Committee and Mr. 
Dempsey each quote with approval the following state- 
ment made by President Theodore Woolsey of Yale 
University in 1874, in an address in which he presented 
his theory of what an ideal School of Law should be: 

First of all 1 would have the training essential to the lawyer 

by profession as complete and thorough as possible. Let 

that be still the main thing, and let the examinations given 


with appropriate theses be proof that every graduate has 
truly earned his degree. 


After accepting President Woolsey’s theory, Mr. 
Dempsey and the Committee soon part company on 
how this theory should be applied, and it is anticipated 
that here is where many friendly and interesting contro- 
versies will arise among the readers as to who is correctly 
applying this theory. 

The Committee concludes that the Yale Law School 
student is offered sound and thorough training in all 
standard or traditional legal subjects which are of major 
importance to present-day lawyers, but recognizes that a 
theoretical student with abnormally poor judgment 
can obtain an LL.B. degree at Yale without taking 
courses in many traditional legal subjects. —The Com- 
mittee is satisfied that this theoretical student—sort of an 
“M. Snerd’’—rarely, if ever, exists in fact. 

Mr. Dempsey dissents from the conclusion of the 
Committee that, as the elective system operates in prac- 
tice, the students elect a sufficient number of standard 
or traditional courses to meet their individual needs. 
He takes the position that law training at Yale is 
pointed more to an advance degree in government or 
economics than to the traditional law degree, because so 
many students fail to study the essential courses. 

Percentages computed from figures included in the 
original Committee report show that of the 149 gradu- 
ates in the June, 1950, class, less than 27 per cent had the 
course in Contracts II. Less than 15 per cent had the 
course in Torts II, and less than 10 per cent had the 
course in Constitutional Law. Twenty-eight did not 
take the course in Property I, and 67 did not take the 
course in Property I]. The majority of the class had 
No instruction in “Equitable Remedies”. Criminal Law 
is no longer a required course at Yale. Like the three 
“R's” of the schoolroom, the three C’s, Constitutional 
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Law, Criminal Law and Contracts I], seem to be a bit 
neglected by the Yale law students. 

In his original letter, Mr. Dempsey compared the 
amount of time allocated to the traditional courses in 
Contracts, Property, Torts and Procedure at Yale and 
at the seven other law schools considered by the Com- 
mittee in its study. All seven schools gave as much or 
more time to the course in Torts, and all devoted more 
time to Contracts, Property and Procedure than Yale. 

His conclusion, as stated in his original letter, is that 
when measured by the standards set by other faculties, 
the Yale requirements are inadequate. 

The Committee takes the position that the elective sys- 
tem enables Yale to be a truly national law school, and in 
the original report the Committee states that “no other 
school can offer the same degree of individual instruc- 
tions in fields of work selected by the student. .... % 

This last statement of the Committee is a challenging 
one and will undoubtedly bring forth some interesting 
discussions, particularly from those who have an oppor- 
tunity to read the full report and the original of Mr. 
Dempsey’s letter. 

Maybe the “old gray mare ain’t what she used to be”, 
since she has had her face lifted and, like our dog, has 
acquired a much longer tail, but she can still kick up 
a lot of dust. © 





From a Member of Our 


Editorial = anvisory BoarD 





a A Lawyer’s Duty and the Honor of the Bar 
Last summer the lawyers of the country were witnesses 
to an example of advocacy at its purest and noblest. 
Historians can remind the Association of more than 
two other examples which reflect the honor of the Bar 
so brightly. I think only of John Adams’ defense of 
Captain Preston when he was tried for murder after 
the. Boston Massacre and of Arthur Hill’s acceptance 
from Sacco and Vanzetti of their hopeless appeal to the 
United States Supreme Court, 

In July John Raeburn Green, a successful and dis- 
tinguished leader of the St. Louis Bar, utterly remote 
from the man and despising what he had been convicted 
of doing, without compensation and wholly out of a 
sense of a lawyer’s duty, moved the Supreme Court for 
a rehearing in the case of Gates, one of the eleven con- 
victed Communist leaders. Of counsel with Green was 
George A. Dreyfus, of the Bar of New Orleans, equally 
remote, also without compensation and: likewise im- 
pelled by duty. 

Gates had had a fair trial. This was not the issue. 
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Raeburn Green took the case because he believed that 
a majority of the Court had misconstrued our Consti- 
tution and stultified our right of free speech. He was 
defending, not just one man, but the rights of all men. 

Green was not satisfied with Judge Hand’s and with 
the majority’s opinion, And so, when Gates sought his 
services, Green gave them, in contempt of common 
prejudice and gross misunderstanding. As John Adams 
and Arthur Hill proved to their own and succeeding 
generations, now Raeburn Green proves to us, what 


Boston, Massachusetts 








is pure and noble in our profession. 


CHARLEs P. Curtis 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 


Edward J. Dimock Appointed to Federal Bench 


" The appointment of Edward J. 
Dimock, of Monticello, New York, to 
the Bench of the United States Dis- 
trict Court for the Southern District 
of New York was announced by Pres- 
ident Truman June 11. Mr. Dimock 
was confirmed by the Senate on July 
13 and was inducted into office on 


July 27. 
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Judge Dimock has been active in 
bar association work for many years 
and his appointment to the federal 
judiciary was gratifying to his many 
friends in the profession in all parts 
of the United States, who realized 
that the New York court was gaining 
a judge whose experience and tem- 
perament make him extremely well 





qualified for the Bench, 

Judge Dimock has been a mem- 
ber of the American Bar Association 
since 1921 and he has given gene- 
rously of his time to the public 
and his profession. A mere listing of 
the various capacities in which he 
has served hardly indicates the ex- 
tent and value of his service. He has 
been a member of the House of Del- 
egates and of various Sections and 
Committees. He has been the rep- 
resentative of the Second Circuit on 
the Board of Governors since 1948 
and the JourNAL takes especial pride 
in his appointment since he has 
been a member of our Board of Edi- 
tors since 1944. 

Born in New Jersey in 1890, Judge 
Dimock was graduated from Yale 
College in 1911 and from the Har- 
vard Law School in 1914. He was 
admitted to the New York Bar in 
1914 and was a member of the firm 
of Hawkins, Delafield and Longfel- 
low from 1919 to 1942, when he be- 
came State Reporter in charge of 
the official publication of New York 
court decisions. In 1945, he resigned 
to become Chairman of the Appeal 
Board of the Office of Contract Set- 
tlement. He was a Lecturer on Mu- 
nicipal Corporations at Yale from 
1941 to 1946. 

Judge and Mrs. Dimock, the for- 
mer Constance Bullard, were mar- 
ried in 1912; they have five daugh- 
ters. 

Judge Dimock is a Democrat and 
an Episcopalian. 
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C rmunotocy: A CULTUR- 
AL INTERPRETATION. By Don- 
ald R. Taft. New York: The Mac- 
millan Company. Revised Edition. 
1950. $5.50. Pages 704. 


Criminology—like entomology or 
phrenology—rarely interests lawyers. 
The doctor fondles his Gray’s Anato- 
my, the priest his Vulgate and the 
lawyer his codes. Like the turtle, we 
take a turtle’s eye view of the world 
because we are prisoners of our 
shells. But part of the blame is crim- 
inology’s. It has just “come of age” 
and is far from being a true science 
yet. For a long time it was represented 
too often by bespectacled theorists 
and long-haired reformers hard-rid- 
ing some pet scheme of social salva- 
tion. Lombroso puttered away a lot 
of time measuring skulls in search 
of the nonexistent “criminal type” 
and Dr. Hooton is still boring away 
at the same dry well. Ferri wrote a 
book to prove, in precise and aca- 
demic language, that crime results 
from the individual and his environ- 
ment, something that every judge of 
criminal cases has noted the first 
week on the Bench. At its worst, 
criminology still has its share of “the 
elaboration of the obvious”; but, at 
its best, it has gathered and sum- 
marized, from many sources, the 
most satisfactory critical thought and 
factual data to date on the subject 
of crime and its control. Perhaps 
the greatest service that sociology 
(and criminology as one of its 
branches) has rendered is that it 
has ranged widely in every promis- 
ing related field, gleaning nuggets 
of knowledge bearing upon social 
problems. As my old friend, Dr. 
Rupert B. Vance, sociologist at the 
University of North Carolina, once 
observed anent this “picking of other 


men’s brains”, “They are all vultures 
—except us.” 

Dr. Taft is Professor of Sociology 
at the University of Illinois. In this 
volume he expands the “cultural” in- 
terpretation of his earlier book, con- 
tinuing to treat crime as the prod- 
uct of social relationships and the 
resultant, largely, of the many “val- 
ues” that constitute American cul- 
ture. This view is essentially deter- 
ministic (Taft himself says, at page 
14, “Criminology . . . at least tends 
toward a deterministic position”), 
and thoughtful readers will be dis- 
turbed at the ease with which he 
accepts crime as the natural and 
expected result of modern society. 
Determinism relegates to the scrap- 
heap the time-honored legal premise 
that crime is the voluntary choice to 
do “wrong” when the criminal had 
the power to choose the “right”. If 
society is to enforce any form of 
criminal responsibility, it is difficult 
to see how it could rest on any other 
basis. The struggle upward from 
lawless savagery to the point where 
lawlessness is the exception instead 
of the rule has required thousands 
of years. In no small measure this 
achievement rests on the legal fun- 
damental that he who knows right 
from wrong is socially accountable 
for his conduct. Yet, in dismissing 
this view, note how cavalierly the 
author treats it (page 14): 

The explanation of crime in terms of 

this philosophy is simple, because it 

is not pushed beyond the fact of bad 
choices; since these choices have no 
causes, they exist in their own right 
and are not products. 
Lest it be said that this choice of 
quotation is unfair, weigh this state- 
ment, taken somewhat at random 
(page 300) : 


Some fortunate people are able to 


achieve success without exploitation of 
their fellows, but these, we hold, are 
a minority, not a majority, because 
our system well-nigh compels us to be 
exploitative. 
The “cultural” theory (like most 
modern social theories striving for 
“hard-boiled realism”) tends to view 
crime as the almost inevitable prod- 
uct of the many forces (psychologi- 
cal, economic, social, etc.) driving the 
individual toward the antisocial act. 
In this view, the individual has little 
control over his life; he is the “vic- 
tim” of circumstances and largely 
freed of either blame or responsibil- 
ity. Gone is the essential dignity of 
man as a human being which is the 
very essence of the American demo- 
cratic way of life. Gone, too, is that 
high ethical yearning for righteous- 
ness and justice in conduct which 
has been the Judaic-Christian aspira- 
tion of western civilization for three 
thousand years. Such civilization as 
we have achieved has not been 
gained by such a “you can’t help it” 
fatalism. 

Though lawyers will not always 
agree with Dr. Taft, they will find 
in this book a thorough and inform- 
ative, up-to-date discussion of the ex- 
planation of crime and the treatment 
of the adult and the juvenile of- 
fenders. The traditional factors, such 
as race, immigration, economics, the 
church, the newspaper and alcohol, 
bearing upon crime and its control 
are given careful consideration. A de- 
tailed study of our prison system re- 
veals not only its shortcomings but 
recent improvements and the lines 
of present experimentation. Perhaps, 
the most thorough study in the vol- 
ume is that of prevention of crime, 
particularly as it bears upon juve- 
nile delinquency. This is particular- 
ly timely in the face of the Kefauver 
investigations, which, like a slap in 
the face, have awakened us sharply 
to the flabbiness of moral fiber not 
only found at times in high places, 
but, most seriously of all, too gen- 
erally prevalent among the young 
people who are soon to run this 
country. 

Lawyers will lay this book aside 
with a much keener appreciation of 
the complexity—and challenge—of 
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the problem of crime. They will 
come back to it, for it is a book that 
can not be ignored—or forgotten. 
Through such books as this, men 
rise, from good craftsmen to states- 
men, in law. 
DILLARD S. GARDNER 

Raleigh, North Carolina 


Tue LEGACY OF CHRISTO- 
PHER COLUMBUS. By Otto 
Schoenrich. Glendale, California: 
The Arthur H. Clark Company. 1950. 
$25.00. 2 Volumes; Volume I, 349 
pages; Volume II, 320 pages. 
Practically all the books hitherto 
written about Christopher Colum- 
bus and his discovery of America 
end with the death of the Discover- 
er, without answering questions 
which would occur to many lawyers 
and laymen: What happened to the 
contract between Columbus and the 
Spanish Government on the basis of 
which he undertook his explora- 
tions? Did Christopher Columbus 
leave descendants? Did they derive 
any benefit from his discoveries? 
Few persons know that Columbus 
had many descendants and that their 
claims and controversies arising out 
of the discovery of America engaged 
the attention of the Spanish courts 
for nearly three centuries. The facts 
relating to these litigations could not 
be ascertained or understood without 
a great deal of careful research and a 
thorough knowledge of Spanish law, 
which may be the reason why only 
occasional and sometimes inaccurate 
references have been made to them. 
A well-known American authority 
on the civil law, who was formerly 
engaged in legal work in the West 
Indies and Central America and who 
has for many years been chairman 
or member of the Latin American 
law committee in the Section of In- 
ternational and Comparative Law 
of the American Bar Association, 
has now published a book which for 
the first time gives a detailed history 
of the descendants of Christopher 
Columbus and their great litiga- 
tions. 
These litigations were two in num- 
ber: (1) A suit against the Spanish 
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Crown for .specific performance of 
the contract between Christopher 
Columbus and the Spanish sover- 
eigns Ferdinand and Isabella, which 
was begun in 1508 by the discover- 
er’s son, Diego, and ended in a series 
of compromises in 1556, thirty years 
after his death, and (2) a chancery 
suit among the heirs of Columbus, 
which was brought in 1578 for the 
purpose of interpreting a trust or 
entailment established by Columbus 
and designating the preferred heir. 
This litigation lasted more than two 
centuries, and the litigants included 
members of every living branch of 
the Columbus family. They adopted 
a system in their pleadings of adding 
an identifying number to the name 
of each important member of the 
family. The same system is employed 
in these volumes and accompanying 
genealogical tables, thereby greatly 
facilitating the reader’s grasp of com- 
plicated relationships. Both litiga- 
tions appear to have been largely due 
to the circumstance that important 
documents were executed without 
competent legal advice, a mistake 
that still keeps the courts busy. On 
the other hand, the author quotes the 
historian Herrera as writing in 1615, 
with respect to events a century ear- 
lier, that “when it was observed that 
owing to the arrival of lawyers in 
Hispaniola many lawsuits and con- 
troversies had arisen, the King or- 
dered that no more should be al- 
lowed to go”. 

The lawsuit against the Spanish 
Crown was based on the contract 
with the Spanish sovereigns in which 
Columbus stipulated that he was to 
have broad governmental powers “in 
all the islands and mainland which 
he may discover” and to receive one- 
tenth of the profits of the Crown in 
all articles and merchandise “bought, 
bartered, acquired or obtained” in 
the said territory. But what were his 
rights when his powers conflicted 
with those of the Spanish Crown? 
Did the reference to islands and 
mainland discovered by him include 
regions such as Mexico and Peru, 
subsequently discovered and con- 
quered by others as a result of his 
discoveries? Did his rights to one- 






tenth of the profits of the Crown in- 
clude a participation in the receipts 
from taxes and customs duties? The 
settlement of these questions was 
made all the more difficult by the 
altogether unpredictable magnitude 
of his discovery. 

The chancery suit depended on 
the interpretation of a document of 
entailment in which Columbus or- 
dered that his estate descend through 
males only, but if males were lacking, 
then through “the female nearest of 
my lineage”. Did this mean the 
female nearest to the last male 
possessor or the female nearest to 
the founder, Christopher Columbus? 
Should the “lineage” always be 
traced through males in preference 
to females or should it be traced 
through the nearest relative accord- 
ing to year of birth, whether male 
or female? The long inheritance 
litigation became one of the cele- 
brated lawsuits of history. The au- 
thor gives many interesting and 
hitherto unpublished details regard- 
ing the scandalous conduct of some 
of the descendants of Columbus 
such as his grandson Luis, who 
was imprisoned for bigamy, and 
some of his great-grandchildren who 
favored each other with charges of 
fraud, adultery and incest. 

Judge Schoenrich’s book is an in- 
valuable source of information, both 
for persons interested in matters per- 
taining to Columbus and for stu- 
dents interested in Spanish law. It 
has an excellent bibliography and 
index and interesting illustrations, 
which include facsimiles of numer- 
ous Spanish law documents, pictures 
of the ruins of the Columbus palace 
in the Dominican Republic, and a 
photograph of the wedding, two 
years ago in Madrid, of the present 
bearer of the Columbus honors. 

JEssE KNIGHT 
New York, New York 


Private JOHN ALLEN. By 
Claude Gentry. Decatur, Georgia: 
Bowen Press. 1951. $3.50. Pages 197. 


In this biography of Private John 
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Allen, “the only private in the Con- 
federate Army”, we find a fascinat- 
ing portrayal of a gentleman of the 
Old South, a statesman, a sage and 
a prophet in one volume. After the 
Civil War this Confederate soldier 
was elected to Congress and by his 
wit, humor and philosophy he won 
fame in a hostile Congress. At his 
death, after serving sixteen years, he 
was loved and respected by the en- 
tire nation. One of his early state- 
ments in Congress won him many 
Northern friends: 

I harbour no ill feelings for any man 
against whom I fought. He who speaks 
against and slanders the character of 
the people of the South knows not 
what he does for they are among the 
greatest of the Nation. 

By the use of his many talents and 
his pleasing personality he did more 
probably than any other statesman 
to heal the wounds and close the 
chasm of enmity between the North 
and the South created by the War 
Between the States. 

When integrity in high places in 
our national and state government 
is so often questioned; in this day 
of mink coats and deep freeze and 
proved and unproved corruption, 
it is quite refreshing to have the 
picture presented of “Private John”, 
a statesman who had the interest of 
our nation at heart. “Neither fame, 
honor, glory, praise could turn him 
from the path he marked for him- 
self during his long and colorful 
career in Congress.” 


GENTLEMAN: 


The author, Claude Gentry, lives 
in Mr. Allen’s boyhood town of 
Baldwyn and after his extensive re- 
search and personal contacts with 
relatives and friends, he is qualified 
to bring us this biography of John 
M. Allen. The sources are listed in 
the front of the volume and the in- 
teresting text is not cluttered up 
with footnotes. The many tributes 
that were written after this Congress- 
man’s death on October 13, 1917, 
portray him as a true gentleman of 
the Deep South. “That dirt is beauti- 
ful”, was one of his favorite expres- 
sions and is an example of his love 
of the simple things of life. After 





reading this volume, you will know 
that two Southern gentlemen, one 
living and one deceased, seemed to 
have united to bring it to you. 

STATESMAN: 

Champ Clark said, “The recorded 
sayings of no other man who has 
served in Congress surpass those 
Private John Allen in originality, 
spontaneity, humor and philosophy.” 
Despite his national fame as a wit 
and a story-teller Congressman John 
A.ien foresaw many things that 
would befall the nation and things 
he sought to remedy. Truly he lived 
far ahead of his time. The Pension 
and War Relief Bill were a fore- 
runner of our G. I. Bill of Rights. 
He strongly supported the Municipal 
Hospital Bill which became a real- 
ity many years later. It was eight 
years after he left Washington be- 
fore his Income Tax Bill became 
law. The Farm Credit Administra- 
tion was established in 1933 and 
contained some of the legislation he 
had advocated. He felt strict elec- 
tion laws advisable, which might 
have corrected some of the evils that 
still plague our nation. 


SAGE: 

“Private John, what are you go- 
ing to do if you are elected to Con- 
gress?”’, a constituent once asked. 

“Hell, what I’m worried about is 
what I’m going to do if I’m not 
elected’’, retorted Mr. Allen. 

Any attempt to digest or classify 
the wit and wisdom of this sage of 
the South would be futile and might 
tend to lessen the pleasure of read- 
ing the entire passage after the prop- 
er build-up by such a gifted author. 


PROPHET: 

Frederick Sullens, Editor of the 
Jackson Daily News, is quoted as 
saying: 

And his humor was always of a genial 
quality, always mingled with sensibil- 
ity and often with a deep under-cur- 
rent of philosophy. In the annals of 
our history the philosophy of this 
great American will long be remem- 
bered. If he was living today no doubt 
his passion would be aroused and his 
able mind outraged by some dam- 
nable hypocrisy or some 1951 dema- 
gogue that we have with us in Con- 
gress. 
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Indelibly impressed in the history 
of Mississippi and our nation is the 
name of “Private John Allen”. Mr. 
Gentry’s biography is interesting and 
well written and is deserving of a 
place on your library shelf. 


Gipson B. WITHERSPOON 
Meridian, Mississippi 


Forzicn CONFISCATIONS IN 
ANGLO-AMERICAN LAW. By Ed- 
ward D. Re. New York: Oceana Bub- 
lications. 1951. $5.00. Pages xti, 200. 


Foreign Confiscations in Anglo- 
American Law considers a field of 
the law in which our courts have 
most often bound themselves to in- 
activity even where they were con- 
fronted with obvious instances of 
injustice. This judicial restraint has 
been occasioned by the invoking of 
a legal principle which requires that 
our courts remain aloof where the 
controversy has had its origin in acts 
of a foreign government over per- 
sons and property within its own ter- 
ritorial domain. And the American 
citizenship of the victim has not af- 
fected the application of the prin- 
ciple. In an attempt at assuagement, 
the courts have suggested that the 
aggrieved litigant resort to the courts 
of the foreign country or to the ex- 
ecutive branch of our government. 

Professor Edward D. Re, of the 
St. John’s University School of Law, 
has termed this principle, referred to 
above, the “Rule of Decision Princi- 
ple’. He traces the principle from 
its origin, through the early days of 
our history when redress was sought 
in our courts for confiscations large- 
ly perpetrated by eventually success- 
ful Latin American revolutionaries, 
to its application in the present era 
of unprecedented plunder, charac- 
teristic of totalitarian government. 
The imposition of the principle, it 
is made clear, was necessitated by the 
realization that any judicial pro- 
nouncement adverse to a foreign 
government, might in the attempt 
at effectuation become a casus belli. 
The origin of the principle, its ra- 
tionale, its growth and its applica- 
tion in both England and in this 
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country are luminously delineated 
by the author. 

Creditable as this volume is in 
constituting an estimable exposition 
of the law governing foreign confis- 
cations, it does not rest there, for, 
Professor Re examines the applica- 
tion of the principle to the acts of 
the defunct Nazi regime as contained 
in the important case, Bernstein v. 
Van Heyghen Fréres Société Anony- 
me decided by the Court of Appeals 
for the Second Circuit in 1947, and 
with compelling argument demon- 
strates that here the principle was un- 
warrantably extended. “The basic 
reason for the existence of the princi- 
ple presupposes the existence of a for- 
eign nation and the desire to main- 
tain amicable international relations. 
To invalidate the act of defunct 
and disreputable government would 
not involve the nation in any dis- 
pute with a foreign country.” 

While Professor Re ruefully con- 
templates the determination made 
in the Bernstein case, he perceptibly 
finds in this case a signpost for 
egress from the principle: “If any- 
thing new or constructive may be 
said to have been contributed by the 
Bernstein v. Van Heyghen Fréres 
case, it can only be the point of view 
that the application of the principle 
depends upon a determination by 
the Executive. To state the view 
more accurately, it is to the effect 
that the principle normally does ap- 
ply; however, the presumption of its 
applicability may be rebutted by a 
determination by the Executive to 
that effect.” 

This terse volume constitutes an 
outstanding contribution to the sub- 
ject of foreign confiscations and 
should prove a strong impetus to- 
wards eradicating the legal fallacies 
that presently prevent judicial recog- 
nition of the fundamental moral ten- 
ets properly applicable to the clearly 
established issues. In the words of 
the Rev. Joseph T. Tinnelly, C.M., 
Acting Dean ‘of the St. John’s Uni- 
versity School of Law, who contrib- 
uted the foreword, “The present 
book is unique in its field and should 
greatly lighten the burden of re- 
search for the judge, attorney or dip- 
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lomat who is confronted with any of 
the leading problems resulting from 
the confiscatory decrees of foreign 
countries.” 

BENJAMIN SEVIN 
New York, New York 


Tue ADMINISTRATION OF 
THE LAW. By the Right Honorable 
Sir Henry Slesser, P.C. Hutchinson’s 
University Library, London and 
New York: Longmans, Green and 
Co. Inc. $2.00. Pages 144. 


This little volume is the first of 
the legal section of a new series de- 
signed to cover various fields of con- 
temporary human endeavor, primar- 
ily for laymen, but nevertheless of 
sufficient scholarly merit to keep the 
attention of the specialist. This fact 
is particularly true of the contribu- 
tion of Sir Henry Slesser, a former 
Lord Justice of Appeal. In addition 
to a brief account of the English 
civil, administrative and criminal 
tribunals, a topic of perennial in- 
terest to readers of the JOURNAL, 
chapters on evidence and proof, pro- 
cedure, costs, execution, punishment 
and the historical forms of action as 
they are reflected in the English 
practice of today, are of more than 
passing interest. 

As Professor E. C. S. Wade of 
Cambridge says in the Preface “It is 
no small gain that this subject has 
been entrusted to one who was for- 
merly first a Law Officer of the 
Crown and then a member of the 
Court of Appeal. In particular, from 
the long experience gained in that 
high judicial office after years of 
practice at the Bar, Sir Henry has 
given us in Chapter V [actually 
Chapter IV, entitled “Principles of 
Adjudication”] his own view of the 
process by which a judge arrives at 
his decision.” 

Sir Henry finds the applicable law 
in statutes, principles of law, opin- 
ions of authorities, undisputed cus- 
toms of law and res judicata. It is 
the second of these five sources which 
he significantly stresses when he ob- 
serves that “Apart from the very 
rare instance where the facts of one 
case are precisely the same as those 


of another, the proper use of prece- 
dent is not uncritically to enforce 
obedience, but to elucidate principle, 
for the wise Judge uses authority as 
an aid to judicial understanding and 
not as a solution”. He scores “the 
unintelligent search by counsel for 
mere precedent”, because, as he adds, 
in keeping with traditional British 
empirical emphasis: “Authority is 
but a guide to juridical understand- 
ing—a servant, not a dictator.” 

Contemporary philosophic furor 
over the alogical in judicial decisions 
is also criticized. “The inductive 
method, drawing general conceptions 
from a number of precedents, must 
follow a logical process. The comple- 
mentary deductive art of inference 
also involves the ordered use of the 
reason. To say, as even some judges 
have, that law has nothing to do with 
logic appears to be absurd.” 

He concludes the chapter with a 
brief exposition of rather wavy cate- 
gories for the ascertainment of law: 
the method of logic, the method of 
precedent or the method of history, 
the sociological method which con- 
siders “the usages and needs of society 
at the time of the litigation” and the 
ethical method, the principal notions 
of which, according to him, have 
been Christianity and the natural 
law. This provocative chapter is 
alone worth the comparatively brief 
time needed for the reading of this 
work. 


LEsTER E. DENONN 
New York, New York 


WwW AGE-HOUR LAW, COVER- 
AGE. By Herman A. Wecht, Phila- 
delphia: Joseph M. Mitchell. 1951. 
$15.00. Pages 499. 

The “Coverage” volume is the 
first published of a projected three- 
volume text manual on the Fair 
Labor Standards Act (Federal Wage 
and Hour Law). Two subsequent 
volumes are expected to treat, re- 
spectively, “Administration and En- 
forcement” and “Practice and Pro- 
cedure”. 

The Act was passed in 1938 and 
has been amended importantly, with 
respect to coverage, only in 1949, It 
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is of vital concern to many employers 
and employees. Many interpretations 
have been quite firmly established 
and a charge that it is too early for 
the first comprehensive, permanent- 
ly bound textbook should hardly be 
made, If a truly authoritative text is 
ever to be achieved, the first one must 
be written, and Mr, Wecht has un- 
dertaken that difficult task. 


The preface states, however, “It 
is the aim of this work to present a 
concise and practical guide to the 
solution of problems involving the 
applicability of the FSLA to various 
employments.” The present possibili- 
ty of achieving that aim, by custom- 
ary legal text standards, must be 
subject to question, Mr, Wecht ad- 
mits, quite frankly, that, “The case 
law on this subject is yet very much 
unsettled, . . .,” and that he “has 
had the task of making practically 
all deductions of legal principles di- 
rectly from a great and ever-increas- 
ing mass of confusing and conflicting 
decisions, as well as that of organiz- 
ing and presenting them in some 
logical sequence of his own inven- 
tion .. .”. Most students of the sub- 
ject would undoubtedly agree that 
he has done a good job; but many 
would disagree with some of his de- 
ductions and conclusions. Until a 
final decision of the Supreme Court 
has been handed down it is impos- 
sible, in many situations, to: be con- 
fident that any determination is 
practical, short of a determination 
to concede coverage. 


The background of Wage-Hour 





legislation is briefly but adequately 
sketched and the sections of the Act 
dealing with coverage are carefully 
analyzed and discussed, with cita- 
tions to decided cases and official 
interpretations. An extensive, if not 


exhaustive, topical index has been. 


included, which occupies eighty-four 
pages. The text of the Act and the 
Administrator’s Interpretive Bulle- 
tin on General Coverage occupy 
sixty pages more. 


The Administrator has issued other 
Interpretive Bulletins, dealing chief- 
ly with exemptions provided by the 
Act and has also issued several state- 
ments of enforcement policy. These 
have not been included in full text 
and this omission was, undoubtedly, 
dictated by space considerations, 
Nevertheless, those public documents 
do furnish important and authorita- 
tive guides to “Coverage”, as viewed 
by the Administrator and they are 
not readily available, except in sever- 
al loose-leaf services. Such services 
are currently brought up to date at 
least biweekly and, while more ex- 
pensive to maintain, they will prob- 
ably remain the more practical tool 
for the lawyer who is called upon to 
make decisions for clients. 


Pockets have been provided in 
both the front and back covers of 
Mr. Wecht’s “Coverage” volume 
which, presumably, are to be used 
for annual, or more frequent, sup- 
plements. They will probably both 
be well filled in a short time, because 
each session of the Supreme Court 
produces several new guidepost de- 





Books for Lawyers 


cisions. Such decisions have often 
been very surprising to lawyers who 
have made their own deductions 
from the language and purpose of 
the Act, and even sometimes to the 
Administrator, who thereafter has 
had to revise his otherwise “official” 
interpretations and enforcement pol- 
icies. Likewise, Congress has twice 
found it necessary to make changes 
to allay the consternation caused by 
judicial interpretations, While Mr, 
Wecht’s deductions generally seem 
both logical and practical, both those 
characteristics may not always be 
found in future answers provided by 
the Court which produced the “por- 
tal-to-portal” and “overtime-on-over- 
time” decisions. 

No table of cases is provided in 
the “Coverage” volume, Such a table 
would seem an important part of a 
reference work of this type. It is per- 
haps to be expected that a complete 
table of cases will be included in the 
final volume, which undoubtedly is 
the logical place for it. 

The “Coverage” volume indicates 
that the work is an honest and care- 
ful effort to present the law on the 
subject to the date of publication, 
and to apply logic in predicting 
future answers. The preface carries 
adequate warning that such predic- 
tions cannot be guaranteed, A good 
text often serves as a guide for sub- 
sequent judicial decision. It should 
be very useful to those who buy it 
with an understanding of its un- 
avoidable limitations, 

Rosert D, MorGAN 
Peoria, Illinois 
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ADMINISTRATIVE LAW 


Dismissal of Complaint Seeking Re- 
lief from Listing by Attorney General 
of Complaining Organizations as 
“Subversive” Reversed on Basis of 
Pleadings — By Motion To Dismiss, 
Attorney General Admitted Truth of 
Complaints and on Face of Plead- 
ings Acted Arbitrarily and Without 
Authority in Designating Complain- 
ants as “Subversive” 

® Joint Anti-Fascist Refugee Com- 
mittee v. McGrath, National Coun- 
cil of American-Soviet Friendship, 
Inc. v. McGrath, International 
Workers Order, Inc. v. McGrath, 
341 U.S. 123, 95 L. ed. Adv. Ops. 
556, 71 S. Ct. 624, 19 U. S. Law 
Week 4231. (Nos. 8, 7 and 71, de- 
cided April 30, 1951.) 


These cases involved the right of 
the Attorney General to include 
plaintiff organizations on a list of 
organizations designated by him as 
Communistic and furnished by him 
to the Loyalty Review Board of the 
United States Civil Service Com- 
mission, under Part III, § 3, of Exec- 
utive Order No. 9835, issued March 
21, 1947. The plaintiffs sought in- 
junctive relief from such designation 
in the District Court for the Dis- 
trict of Columbia, which dismissed 
the complaints upon the Attorney 
General's motion for failure to state 
a claim upon which relief could be 
granted and denied petitioners’ mo- 
tions for preliminary injunctions. 
The Court of Appeals affirmed, one 
judge dissenting. On certiorari be- 
fore the Supreme Court, the judg: 
ment of the Court of Appeals was 
reversed and the cases were re- 
manded to the District Court, five 
members of the Court concurring for 
differing reasons, the members of 
the Court delivering six opinions. 

Mr, Justice Burton announced 
the judgment of the Court and an 
opinion in which Mr. Justice Douc- 
LAs concurred. His view would have 
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disposed of the cases on procedural 
grounds. If the allegations of the 
complaints are taken as true, as they 
*must be on the motions to dismiss, 
he says, the Executive Order under 
which the Attorney General acted 
does not authorize him to promul- 
gate such lists of subversive organiza- 
tions without other justification. The 
Executive Order contains no express 
or implied attempt to confer power 
on the Attorney General to act 
capriciously or arbitrarily, he says. 
It contains the express requirement 
that each designation of an organi- 
zation as subversive shall be made 
only after an “appropriate . . . deter- 
mination”. By choosing not to deny 
the allegations made by the plaintiffs 
in their complaints, the Attorney 
General has claimed authority to 
designate the organizations as sub- 
versive at his option without reli- 
ance upon either disclosed or undis- 
closed facts supplying a reasonable 
basis for his determination, and his 
action was patently arbitrary on 
the face of the complaints. The des- 
ignations stand, Mr. Justice BurToN 
says, as “unauthorized publications 
of admittedly unfounded designa- 
tions of the complaining organiza- 
tions as ‘Communist’”. On that 
basis, the complaints sufficiently 
charge a violation of the plaintiffs’ 
common-law right to be free from 
defamation, he says. He says that 
plaintiffs’ standing to bring suit is 
clear. “The touchstone to justici- 
ability is injury to a legally pro- 
tected right and the right of a bona 
fide charitable organization to carry 
on its work, free from defamatory 
statements of the kind discussed, is 
such a right.” 

Mr. Justice CLARK took no part in 
the consideration or decision of any 
of these cases. 

Mr, Justice BLACK wrote a concur- 
ring opinion in which he says that he 
agrees with Mr. Justice BurTon that 
petitioners have standing to sue and 
that the Court should not attribute 
to the President the purpose to vest 


in a cabinet officer the power to de- 
stroy organizations by arbitrary fiat; 
and that he agrees with Mr. Justice 
FRANKFURTER that the due process 
clause would bar such 
nation as the Attorney General's 
list without notice or hearing. He 
says that he thinks that the Executive 
has no constitutional power with or 
without hearing “officially to prepare 
and publish the lists challenged by 
petitioners”. Such “blacklists possess 
almost every quality of bills of at 
tainder”, he says. “. . . I cannot be- 
lieve that the authors of the Consti- 
tution, who outlawed the bill of at- 
tainder, inadvertently endowed the 
executive with power to engage in 
the same tyrannical practices that 
had made the bill such an odious 
institution”. 


condem- 


Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he says 
that he is unable to decide the cases 
on so limited a ground as that relied 
on by Mr. Justice Burton. He dis- 
cusses at some length petitioners’ 
standing to bring their actions, con- 
cluding from decided cases that the 
existence of a legal injury turns on 
an answer to one or more of the 
following questions: (1) Will the 
action challenged at any time sub- 
stantially affect the “legal” interests 
of any person? (2) Does the action 
challenged affect the petitioner with 
sufficient “directness”? (3) Is the ac 
tion challenged sufficiently “final”? 
Since each of these questions itsel! 
contains a word of art, we must look 
to experience to find their meaning”, 
he declares. While the injuries as- 
serted to have been inflicted here do 
not fall into any familiar category, he 
continues, they present the character- 
istics that have led the Court to rec 
ognize justiciability in the past. “No 
lack of finality can be urged. Desig- 
nation works an immediate substan- 
tial harm to the reputations of peti- 
tioners. The threat which it carries 
for those members who are, or pro- 
pose to become, federal employees 
makes it not a finicky or tenuous 
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claim to object to the interference 
with their opportunities to retain 
or secure such employees as members. 
... And it is at least doubtful that 


FRANKFURTER that “to promulgate 
with force of law a conclusive find- 
ing of disloyalty, without hearing at 
some stage before such finding be- 






703, 19 U. S. Law Week 4287. (No. 
348, decided May 7, 1951.) 

In this case the only question was 
whether a conspiracy to defraud the 





to de- the members could or would ade- comes final, is a denial of due process [United States of taxes on distilled 
y fiat; quately present the organizations’ of law”. He thinks it wrong, how- _ spirits is a crime involving moral tur- 
ustice objections to the designation provi- ever, he says, to deny hearing rights pitude within the meaning of § 19(a) 
rocess sions of the Order.” Turning to the to an individual, as the Court does of the Immigration Act of 1917. De 
allan merits, he says that the considerations today in Bailey v. Richardson [182 George was convicted of removing 
1eral’s of due process are present through- F. (2d) 46, 36 A.B.A.J. 405, May and concealing liquor with intent to 
x. He out this case. “That a hearing has 1950, affirmed by an equally divided qgefraud the United States in 1937 
cutive been thought indispensable in so Court] and to grant such rights to and again in 1939. While he was 
sie 66 many other situations ...does notof the organizations. That is “justice serving sentence for his second con- 
epare itself prove that it must be found turned bottom-side up”, he says. He viction, deportation proceedings were 
od’ We essential here. But it does place upon would reverse for lack of due process instituted against him under § 19 (a) 
Lids the Attorney General the burden of in denying a hearing at any stage. of the Immigration Act. (“. . . any 
of at showing weighty reason for departing Mr. Justice REED wrote a dissent- ajien . . . who is hereafter sentenced 
ot be- in this instance from a rule so deeply ing opinion in which the CHIEF Jus- more than once to such a term of 
‘onsti- imbedded in history and in the de- TICE and Mr. Jusiice MINTON joined. imprisonment [one year or more] 
of at- mands of justice. Nothing in the He reviews the procedures followed because of conviction in this country 
d the Loyalty Order requires him to deny under the Executive Order, and says of any crime involving moral turpi- 
ge in organizations opportunity to present that none of the complaints denied tude, committed at any time after 
; that their case”, he says. that the Attorney General did in fact entry ... shall, upon the warrant of 
wdliouis Mr. Justice DoucLas wrote a con- make an investigation and there is the Attorney General, be taken into 
curring opinion. He declares that the 0 specific allegation of any way in custody and deported. . . .”) After 
rote a principles of a fair trial were vio- which the Attorney General failed hearings, De George was ordered de- 
e says lated by the Order. No one can tell to follow the Order. He thinks the ported and thereupon sought a writ 
pe: what the word “subversive” in the word “communist” used by the At- of habeas corpus in the District 
relied Order means, he says, and from the torney General to designate the (Court, claiming that the deportation 
lo ds record no one can tell what standard Organizations is adequate for the put- gyder was invalid because the crime 
‘oners’ the Attorney General applied in de- Poses of inquiry and listing. “No of which he had been convicted did 
;, con- ciding upon his designation. No such precision of definition is neces- yo¢ involve moral turpitude. The 
at the more critical charge can be made ary as a criminal prosecution might. pjistrict Court dismissed the petition 
me On against an organization these days Tequire.” The petitioners are not de- and the Court of Appeals reversed, 
of the than to label it “subversive”, he Pprived of any property or liberty, nor ordering discharge of the respondent. 
ll the says, and the rudiments of justice ‘oes the designation prohibit 4ny The Court of Appeals held that the 
ate call for notice and hearing. of their business or subject them to words “crime involving moral tur- 
terests Mr. Justice JAcKsoNn wrote a con- ny penalty, he says, and in his judg- pitude” in the Act “were intended to 
action curring opinion in which he says that ™ent the petitioners are not affected include only crimes of violence, or 
r with if only the organizations were af- by the designation in such a manner crimes which are commonly thought 
he ac fected by the Order, he would think 4S to permit a court’s interference or oF 3. involving baseness, vileness, or 
final”? their right to relief “very dubious”. to deny due process. depravity. Such a classification does 
 itsel! “But the real target of all this proce- The caves were argued by Benedict 1 sopists-shes crbine al evading the 
st look dure is the government employee Wolf and O. John Rogge for Joint payment of tax on liquor or conspir- 
ning”, who is a member of, or sympathetic Anti-Fascist Refugee Committee, by messnaeeihs dat? 
Los to, one or more accused organiza- David Rein for National Council of 6 ae : 
ere do tions, He not only may be discharged, American-Soviet Friendship, Inc., by d ‘on miempneserlie ais bees aU 
ory, he but disqualified from employment, Allen R. Rosenberg for Interna- etivered by the Camp a 
vase: upon no other ground than such_ tional Workers Order, Inc., and by versed the Court of Appeals. “In 
to rec- membership or sympathetic affilia- Solicitor General Philip B. Perlman CVY€TY deportation case where fraud 
“No .tion, And he cannot attack the cor- for respondent. has been proved”, he said, “federal 
Desig- rectness of the Attorney General's ALIENS raceecian have held that the crime in 
hetan- designation in any loyalty proceed- Conspiracy To Defraud Government sue involved moral turpitude. . . . 
f peti- ing.” The fact that one may not have __ of Taxes-on Spirits Held to Be “Crime 1 view of these decisions, it can be 
carries a legal right to get or keep a govern- Involving Moral Turpitude” Within concluded that fraud has consistent- 
yr pro- ment post does not mean that he can Meaning of Immigration Act of 1917 _ ly been regarded as such a contamin- 
ployees be illegally adjudged ineligible, he ® Jordan v. De George, 341 U.S. 223, ating component in any crime that 
-nuous says. He agrees with Mr. Justice 95 L. ed. Adv. Ops. 648, 71 S. Ct. American courts have, without excep- 
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tion, included such crimes within the 
scope of moral turpitude. It is there- 
fore clear, under an unbroken course 
of judicial decisions, that the crime 
of conspiring to defraud the United 
States is a ‘crime involving moraf 
turpitude.’ ”’ As for a suggestion that 
the phrase “crime involving moral 
turpitude” lacked sufficiently definite 
standards to justify the deportation 
proceeding and that the statute was 
therefore unconstitutional, the CHIEF 
Justice said that the question of 
vagueness had not been raised, that 
the phrase has been part of the im- 
migration laws for more than sixty 
years and that there is no precedent 
for holding that the phrase is too 
vague. “Whatever clse the phrase 
‘crime involving moral turpitude’ 
may mean in peripheral cases, the 
decided cases make it plain that 
crimes in which fraud was an in- 
gredient have always been regarded 
as involving moral turpitude.” 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which Mr. Justice 
BLACK and Mr. Justice FRANKFURTER 
joined. He would reverse, he said, 
because the phrase “crime involving 
moral turpitude”, as found in the 
Act, has no sufficiently definite mean- 
ing to be a constitutional standard 
for deportation. He discusses various 
definitions proposed for the phrase 
and finds all of them unsatisfactory. 
“The chief impression from the cases 
is the caprice of the judgments”, he 
declares. He describes deportation 
as a “savage penalty’ and says that 
he believes that “due process of law 
requires standards for imposing it 
as definite and certain as those for 
conviction of crime”. He agrees that 
courts should be extremely reluctant 
to find acts of Congress unconstitu- 
tional, but there is no question here 
of the power of Congress to define 
deportable conduct, he says. “We 
only question the power of adminis- 
trative officers and courts to decree 
deportation, until Congress has giv- 
en an intelligible definition of de- 
portable conduct.” 

The case was argued by John F. 
Davis for petitioner, and by Thomas 


F. Dolan lor respondent. 
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Where Trustee in Bankruptcy Ex- 
pressly Authorized His Employees To 
Deal in Sales of Trust Securities at 
Profit to Themselves, He Is Liable 
for Surcharge Despite the Fact That 
Such Authorization Was Bona Fide 
and His Administration Resulted in 
Sizeable Profit to Estate 

® Mosser v. Darrow, 341 U.S. 267, 
95 L. ed. Adv. Ops. 615, 71 S. Ct. 
680, 19 U. S. Law Week 4284. (No. 
161, decided May 7, 1951.) 

In 1935 Darrow was appointed re- 
organization trustee for two common. 
law trusts which had functioned as 
holding companies; their principal 
assets were the securities of twenty 
seven underlying companies. Darrow 
employed Jacob Kulp and Myrtle 
Johnson, the promoters of the trusts, 
to assist in his trusteeship, with the 
express agreement that they could 
continue to trade in securities of the 
debtors’ subsidiaries personally and 
through a corporation owned by 
them. The two assistants made sub- 
stantial profits during Darrow’s trus- 
teeship by reason of their trading in 
the debtors’ securities. The Securities 
and Exchange Commission inter- 
vened and demanded an investiga- 
tion of Darrow’s conduct of the trust, 
whereupon he resigned and filed his 
accounts, which met with objection 
by the successor trustee. The District 
Court adopted a master’s recom- 
mendation of a surcharge upon Dar- 
row in the amount of $43,447.46. He 
appealed and the Court of Appeals 
reversed. 

The Supreme Court reversed, Mr. 
Justice JAcKson delivering the opin- 
ion of the Court. He says that there 
is no question that if Darrow had 
engaged for his own advantage in 
the same transactions that he au- 
thorized on the part of his subordi- 
nates he would be liable. “Equity tol- 
erates in bankruptcy trustees no in- 
terest adverse to the trust. This is 
not because such interests are always 
corrupt but because they are al 
ways corrupting.” He observes that 
this strict prohibition “would serve 
little purpose if the trustee were free 
to authorize others to do what he is 


forbidden”. He rejects the view of 
the Court of Appeals that the prin 
ciples of the law of negligence were 
applicable. The question whether the 
trustee ‘“was negligent in not making 
detailed inquiries into their [the as- 
sistants’] Operations is unimportant 
because he had given a blanket au- 
The 


argument that the trustee should not 


thority for the operations”. 
be held liable because the trust had 
incurred no loss, fails, Mr. Justice 
JACKSON said, “because it is obvious 
that 
gram to retire at discount bonds of 


. . [the trustee’s] buying pro- 


subsidiaries advances most rapidly 
and achieves its greatest results when 
the purchase prices are lowest”. The 
trustee relied on Miss Johnson to 
set the offering prices, he noted, and 
those ‘‘offering prices were sufficient- 
ly above what bondholders were will- 
ing to accept, so that a margin was 
left for Miss Johnson to profit”. In 
reply to the argument that this sur- 
charge places a heavy liability on the 
trustee who made no personal profit 
that 
must be condoned “‘so as not to strike 


and therefore his procedure 
terror into mankind acting for the 
benefit of others and not for their 
own”, Mr, Justice JACKSON says that 
the “most effective sanction for good 
administration is personal liability 
for the consequences of forbidden 
acts, and there are ways by which 
a trustee may effectively protect him- 
self against personal liability”. The 
trustee here might have protected 
himself by seeking instructions from 
the court, given upon notice to cred- 
itors and other interested parties, if 
the special knowledge of Kulp and 
Miss Johnson was indispensable to 
his management of the trust, he ob- 
Had the 
regularly the objectors would have 


serves. trustee accounted 
had the burden of raising their ob- 
jections. He states that “in fairness” 
it must be said that “there is no hint 
or proof” that the trustee was corrupt 
or had any interest in the profits he 
permitted his employees to make. 

Mr. Justice BuRTON took no part 
in the consideration or decision of 
the case. 

Mr. justice BLACK wrote a dissent- 
ing opinion. The master, the District 
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Court, the Court of Appeals and the 
Supreme Court all agree that the 
trustee was guilty of no act of bad 
faith, he says, and-that as a result of 
his administration large profits ac 
crued to the estate. This rule of trus 
tee liability did not exist before the 
majority decision, he says, as is shown 
by the fact that no statute or case is 
cited in support of the decision. Ac 
cordingly he would not apply the 
rule retroactively since “‘to do so is 
erossly unfair’. “[I]f the new rule 
is to be announced by the Court, I 
think it should be given prospective 
application only” he declared. 

[he case was argued by Roger S. 
Foster, and Stanley A. Kaplan for the 
petitioner, and by Irving Herriott 
and Urban A. 
spondent. 


Lavery for the re 


CIVIL SERVICE 


Veterans’ Preference Act Does Not 
Give Veterans Absolute Priority for 
Retention in Government Posts — 
Civil Service Commission's Regula- 
tions Limiting Veterans’ Preference 
to Competing Employees of Same 
Tenure Upheld 
® Brannan v. Elder, 341 U.S. 277, 
95 L. ed. Adv. Ops. 607, 71 S. Ct. 
685, 19 U. S. Law Week 4265. (Nos. 
173 and 474, decided May 7, 1951.) 
These cases raised questions about 
the scope of rights to employment 
in the government service granted by 
the Veterans Preference Act of 1944, 
58 Stat. 387, 5 U.S.C. (1946 ed.) 
S851 et seq. Petitioners were two 
honorably discharged veterans, en- 
titled to whatever benefits the Act 
affords, who were appointed as at- 
torneys in the Department of Agri 
culture in 1943 under a civil service 
regulation that limited all attorneys’ 
appointments to the duration of the 
war plus six months and provided 
that persons so appointed were not 
to acquire a classified (competitive) 
civil service status. In 1947 petition- 
ers and eighteen others were told that 
they would be separated from the 
service because of a reduction in 
force compelled by a lack of funds. 
Nonveteran attorneys with the equiv- 
alent of classified status were to be 


retained in preference to veterans 


without such status. Petitioners be 
District 
Court for the District of Columbia 


gan these actions in the 


alleging (1) that they had acquired 
a Classified status and were entitled 
to retention priority over nonvetet 
ans and (2) that in any event the 
statute gave veterans an absolute re 
tention priority, regardless of status, 
and that Commission regulations to 
the contrary were in violation of the 
Act and invalid. In October, 1947, 
the Department of Agriculture re 
hired nine of the separated attorneys, 
some of whom were nonveterans with 
a lower reduction-in-force retention 
priority than that of petitioners at 
the time of their separation. On this 
ground, petitioners amended their 
pleadings, alleging that in addition 
they had been denied a preferential 
right to re-employment or reinstate 
ment. The District Court granted 
summary judgment in favor of the 
Government. On appeal, the Court 
of Appeals affirmed the judgment, 
holding that petitioners’ separation 
was lawful but finding that their al 
legations as to deprivation of re- 
employment or reinstatement rights 
stated a cause of action under the 
statute. 

The Supreme Court, in an opinion 
delivered by Mr. Justice CLark, held 
both petitioners’ allegations to be 
unfounded. He says that there is no 
merit in the contention that petition- 
ers had acquired a classified civil 
service status and holds that the le- 
gality of their discharge turns on the 
validity of the Civil Service Commis 
sion’s retention-preference regula- 
tions, adopted pursuant to Section 
12 of the Veterans Preference Act. 
These set up three groups of em- 
ployees, classifying them according 
to kind of tenure and subdividing 
each group so as to give veterans with 
efficiency ratings of “good” or bette1 
the highest priority for retention 
within each tenure group and non- 
veterans with efficiency ratings of 
“good” or better the second highest 
priority. Petitioners, as wartime em- 
ployees, were classified B-1, while 
some nonveterans in Class A-2 who 
had greater tenure were retained 


over them. This was because the 
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regulation limited the reach of vet- 
eran’s preference to competing em 
ployees of the same tenure group. 
In reply to petitioners’ contention 
that this system violated the Act, 
Mr. Justice CLARK says that their 
argument ignores the distinction be- 
tween tenure and length of service. 
Veterans have priority over non- 
veterans regardless of length of serv- 
ice, he says, and executive orders 
and Civil Service regulations have 
always disregarded length of service 
in giving veterans the preference, but 
have just as consistently confined the 
scope of veterans’ preference to em- 
ployees in the same group on the 
basis of tenure. The legislative his- 
tory of the Act is barren of any in- 
dication that this long-established 
separation of competing employees 
on the basis of tenure was to be 
broken down and subordinated to 
veterans’ preference, he said, and, in 
fact, proposals that this be done were 
rejected in favor of the. provisions 
of Section 12. 

\s for the question of denial of 
re-employment or reinstatement 
rights, Mr. Justice CLARK said that 
re-employment preference is gov- 
erned by Section 15 of the Act, which 
provides that all preference eligibles 
who have been separated without 
fault on their part may, at their re- 
quest, have their names placed on 
appropriate registers for positions 
for which they are qualified. Peti- 
tioners made no request to be so 
registered, he said, and even if they 
had, they are entitled to relief only 
if the appointing officer failed to 
follow the procedures specified in 
the Act. There is no merit in peti- 
tioners’ contention that they were 
entitled to reinstatement rather than 
re-employment, he says, for reinstate- 
ment meant re-employment “upon 
formal request of the appointing 
ofhicer’’. 


\ct as creating a completely new 


Petitioners would read the 


and absolute right of preference in 
reinstatement, not dependent upon 
request of the appointing officer, he 
said. Such an interpretation would 
stretch the Act beyond its apparent 
and intended scope, he declared. 

Mr. Justice BLAck dissented. 
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The cases were argued by Greene 
Chandler Furman and Robert D. 
Elder for petitioners, and by Morton 
Liftin for Brannan. 


COuRTS 

Motor Carrier's Election To File Claim 
for Just Compensation for Tempor- 
ary Taking of Property with Motor 
Carriers Claims Commission De- 
prives Court of Claims of Jurisdiction 
Even Though Claim Had Previously 
Been Filed With Court and Judg- 
ment Was Pending 

=" United States v. Wheelock Broth- 
ers, Inc., 341 U.S. 319, 95 L. ed. Adv. 
Ops. 660, 71 S. Ct. 730, 19 U. S. Law 
Week 4294. (Nos. 169 and 177, de- 
cided May 7, 1951.) 

Wheelock Brothers, Inc., a private 
motor carrier, filed suit in the Court 
of Claims to recover just compensa- 
tion for an alleged temporary taking 
of its properties and business by the 
United States pursuant to an Execu- 
tive Order. The Court of Claims 
entered judgment awarding less than 
the compensation claimed as just 
under the Fifth Amendment. While 
the action was pending before the 
Court of Claims, Congress passed 
the Motor Carrier Claims Commis- 
sion Act, providing that that com- 
mission should hear and determine 
such claims. The company filed its 
claim with the commission within 
the time provided in the Act and 
before entry of judgment by the 
Court of Claims. 

Per curiam, the Supreme Court 
held that the Court of Claims was 
without jurisdiction to enter judg- 
ment. The Act expressly provides: 
“The jurisdiction of the Commission 
over claims presented to it as pro- 
vided in Section 2 of the Act shall 
be exclusive; but nothing in this 
Act shall prevent any person who 
does not elect to present his claim to 
the Commission from pursuing any 
other remedy available to him.” The 
Court stated that Wheelock, “by 
filing its claim with the Commission, 
did elect to present it to that tribu- 
nal”. The Court of Claims was there- 
fore held to be deprived of jurisdic- 
tion by virtue of the Commission's 
exclusive authority. 
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The case was argued by Oscar H. 
Davis for the United States, and Max 
Siskind for Wheelock. 


DISCOVERY AND INSPECTION 


Rule 17 of Federal Rules of Criminal 
Procedure Requires Government To 
Produce Documents of an Eviden- 
tiary Nature Furnished by Voluntary 
and Confidential Informants 

® Bowman Dairy Company v. United 
States, 341 U.S. 214, 95 L. ed. Adv. 
Ops. 545, 71 S. Ct. 675, 19 U. S. Law 
Week 4229. (No. 435, decided April 
30, 1951.) 

The Bowman Dairy Company, 
after being indicted for violation of 
the Sherman Act, obtained an order 
under Rule 17 of the Federal Rules 
of Criminal Procedure requiring the 
Government to comply with a sub- 
poena duces tecum to produce cer- 
tain papers obtained by the Govern- 
ment for use in the prosecution of 
the Sherman Act suit. These papers 
included documents of an evidenti 
ary character furnished the Govern- 
ment by voluntary and confidential 
informants. A government attorney, 
one Hotchkiss, was held in contempt 
when he refused to comply with the 
order. The Court of Appeals reversed 
the citation for contempt. 

In an opinion by Mr. Justice 
Minton, the Supreme Court held 
that the papers in question were sub 
ject to subpoena. He declared that 
the requirement of Rule 17 was in 
tended to permit a defendant to ob- 
tain evidentiary materials in the 
possession of the Government not 
obtainable under Rule 16 because 
they are not the property of the 
Government or have not come into 
the Government’s possession by seiz 
ure or subpoena. Mr, Justice MINTON 
says that “any document or othe) 
materials, obtained by the Govern 
ment by solicitation or voluntarily 
from third persons is subject to 
{under Rule 17] 
Where the court 


subpoena 
concludes that 
such materials ought to be produced, 
it should, of course, be solicitous to 
protect against disclosures of the 
identity of informants, and the man- 
ner and circumstances of the Govern- 
ment’s acquisition of the materials.” 


Phe contempt citation was reversed, 
however, because the last clause of 
the subpoena with which Hotchkiss 
refused to comply “was held to be a 
catch-all provision, not intended to 
produce evidentiary materials but 
rather to serve as a “fishing expedi 
tion”. “One should not be held in 
contempt under a subpoena that is 
part good and part bad” Mr. Justice 
MINTON declared. 

Mr. Justice BLACK would have af 
firmed the decision of the District 
Court. 

The case was argued by L. Edward 
Hart for Bowman Dairy Company, 
by Walter J. Cummings, Jr., for 
Borden Dairy Company, and by Pey- 
ton Ford for the United States. 


EMINENT DOMAIN 


When the Government Seizes and 
Operates Private Business, Fifth 
Amendment Requires It To Bear Op- 
erating Losses Incurred During Pe- 
riod of Government Operation 

® United States v. Pewee Coal Com- 
pany, 341 U.S. 114, 95 L. ed. Adv. 
Ops. 550, 71 S. Ct. 670, 19 U. S. Law 
Week 4260. (No. 168, decided April 
30, 1951.) 

Ihe property of respondent Pewee 
Coal Company, Inc., was seized and 
operated by the United States from 
May | to October 12, 1943, to avert 
strike. Respondent 
brought this suit in the Court of 


a coal mine 
Claims to recover under the Fifth 
Amendment for operating losses sus- 
tained under government operation. 
The Court of Claims found that 
there had been a “taking” and that 
Pewee was entitled to compensation. 
It awarded judgment for $2,241.26, 
this amount being the portion of the 
total operating loss of $36,128.96 for 
the period which was attributable 
to Government operation of the 
mine. On certiorari before the Su- 
preme Court, there were two ques 
tions: (1) Was there such a taking of 
Pewee's property as to justify com- 
pensation under the Fifth Amend- 
ment? (2) If there was, does the rec- 
ord support the award of $2,241.26? 
The Supreme Court in affirming 
were unanimously agreed that there 
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had been a “taking” that entitled 
Pewee to compensation but were di- 
vided over the question as to how 
the amount of the award should be 
determined. 

Mr. Justice Brack delivered the 
judgment of the Court and an opin 
which Mr. 


FURTER, Mr. 


ion in Justice FRANK 
Justice DouGLas, and 
Mr. Justice JACKSON joined, Fair com- 
pensation for a temporary possession 
of a business enterprise is ordinarily 
the reasonable value of the prop 
erty’s use, he said, but in the present 
case there is no need to consider the 
dificult problems inherent in fixing 
the value of the use of a going con- 
cern because Pewee neither claimed 
such compensation nor proved the 
amount. Its contention, he said, was 
that the Fifth Amendment requires 
the United States to bear operating 
losses incurred during the period the 
Government operates private prop- 
erty in the name of the public with- 
out the owner’s consent. “We be 
lieve that this contention expresses 
a correct general principle. 

When the Government takes private 
property, he continued, it is normal 
ly entitled to the profits and must 


bear the losses of business operations 


Review 





which it conducts. “This is concep 


tually distinct from the Govern 
ment’s obligation to pay fair com 
pensation for property taken. 

The $2,241.26 loss for which Pewee 
claimed compensation was the result 
of the Government's payment of in 
creased wages to the miners in com 
pliance with a War Labor Board de 
cision. Whatever might have been 
Pewee’s losses had it been left free 
to exercise its own business judg 
ment, the crucial fact is that th 
Government chose to intervene 

[b] y doing so, it became the propri 
tor and, in the absence of contrary 
arrangements, was entitled to the 
benefits and subject to the liabili 
ties which that status involves.” 

Mr. Justice REED wrote a concul 
ring opinion. He says that he cannot 
accept the view that the “taking” 
in this case requires the United 
States “to bear all operating losses 
during the period it controls the 
property without the owner's con 
sent or agreement... . Losses or prot 
its on the temporary operation 
are factors to be taken into consider- 
ation in determining what is just 
compensation to the owner.” When 


no agreement with the owner is 


National Legal Aid Association 


Announces Help to Armed Forces 


® The National Legal Aid Associa 
tion announces the completion of a 
special project of its Committee on 
Service to the Armed Forces. A di- 
gest of the law of the forty-eight 
states and the District of Columbia 
dealing with grounds and procedures 
for divorce, annulment and separa- 
tion has been prepared in chart form 
under the direction of Vincent Lo 
Associate Professor at the 
New York Law School. The chart, 


which also includes information on 


I ordo, 


marriage, will be useful as a guide 
for practicing lawyers generally and 
for legal assistance officers in the 
advising service 


Armed Forces in 


personnel seeking to clarify or adjust 
their marital status. 
The National Legal Aid 


ation co-ordinates the work of more 


Associ 


than seventy member legal aid o1 
ganizations throughout the country 
and leads in organizing new legal aid 
services in communitie. where they 
are needed. It has undertaken this 
digest at the request of the Ameri 
can Bar Association Committee on 
Legal Service to the Armed Forces, 
of which Milton J. Blake, of Den 
ver, is Chairman, and of the Chiefs 
of Legal Assistance of the Army, 
Navy and Air Force. 


The present digest is a complete 


during 


revision of a chart done 
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réached in a temporary taking, the 
courts must determine what pay- 
ments the Government must make, 
he says. The Court of Claims found 
here that a certain sum was expended 
without legal or business necessity 
to do so and, he says, he would 
not overturn the Court of Claim’s 
finding. 

Mr. Justice BurRTON wrote a dis- 
senting opinion in which the CHIEF 
Justice, Mr. Justice CLARK and Mr. 
Justice MINTON joined, in which he 
says that he can see no ground for 
allowing Pewee to recover the sum 
here sought as compensation. There 
is no showing that anything of com- 
pensable value was taken by the 
Government from the company, he 
says. There was no showing that 
Pewee could have operated its mine 
without making the concessions di- 
rected by the War Labor Board o1 
what respondent's losses would have 
been if the Government had not in- 
tervened and the strike had con- 
tinued. He would reverse the award 
and allow no recovery, he says. 

The case was argued by Oscar H. 
United 
Ansell for the re- 


Davis for the States and 


by Burr Tracy 


spondent. 


World War II by Professor Lo Lordo 
which was of indispensable help, 
especially to legal assistance officers 
stationed overseas. The material 
was marshalled by means of question- 
naires submitted to lawyers in the 
various states and by a study of the 
pertinent statutes and has been put 
into a clear convenient form. The 
chart is being distributed to Na- 
tional Legal Aid Association mem- 
bers on request. 

Lawyers who are not membc>*: may 
obtain copies at 25 cents ea b from 
National Legal Aid Association, 36 
West 44th Street - Room 609, New 


York 18, New York. 


September, 1951 * Vol. 37 685 


































Courts, Departments and Agencies 








Administrative Law . . . primary juris- 
diction . . . federal district court to 
retain jurisdiction of nonscheduled air 
carrier's antitrust suit while plaintiff 
first seeks relief from Civil Aeronautics 
Board . . . Civil Aeronautics Board's 
authority to issue cease and desist 
orders against unfair methods of com- 
petition bars injunction in district court 
until case is heard by Board, but treble 
damages may be granted in district 
court since Civil Aeronautics Act does 
not authorize damage awards. 


® S.S.W., Inc. v. Air Transport Asso- 
ciation of America et al., C.A., D.C., 
July 12, 1951, Bazelon, C.J. 

The Court in this case reversed 
and remanded the decision of the 
District Court (36 A.B.A.]. 678; Au- 
gust, 1950) and ordered it to retain 
jurisdiction of a nonscheduled air 
carrier's antitrust suit against certif- 
icated carriers for treble damages and 
an injunction while plaintiff first 
sought relief from the Civil Aero- 
nautics Board. In its opinion the 
Court distinguished the prayer for an 
injunction from the prayer for treble 
damages and held that the District 
Court had jurisdiction of the dam- 
age count but not of the injunction 
count. 

Relying on U.S. Navigation Co. v. 
Cunard S. S. Co., 284 U.S. 474, the 
Court said that the statutes regulat- 
ing specific industries superseded the 
antitrust laws “only to the extent of 
the repugnancy between them”. The 
test to be used to determine whether 
a court or regulatory agency should 
take jurisdiction of a case brought 
against a regulated company under 
the antitrust laws, Judge Bazelon 


EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 





ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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stated, is as follows: “['T]he subject 
matter and remedy afforded by the 
regulatory statute are compared with 
that of the antitrust laws. If the 
latter either cover subject matter out- 
side the scope of the Commission’s 
power or provide a remedy which 
the Commission may not give, then 
they remain in effect to that limited 
extent.” 

Applying this test to the Civil Aer- 
onautics Act and the allegations of 
the complaint, the Court found that 
the facts alleged in the complaint as 
constituting violations of the anti- 
trust laws were also violations of the 
Civil Aeronautics Act. The opinion 
pointed out that the Civil Aeronau 
tics Board could grant plaintiff all 
the prospective relief it sought since 
it has authority to issue cease and de- 
sist orders against unfair methods of 
competition and to approve or dis 
approve contracts and agreements 
among air carriers. Plaintiff was or- 
dered to exhaust its administrative 
remedies and first seek relief from 
the Board. 

However, if the Board determined 
that it lacked jurisdiction over cer- 
tain phases of the complaint, the 
Court emphasized that there would 
then be no conflict of authority be- 
tween the antitrust laws and the Civil 
Aeronautics Act. Jurisdiction would 
then remain in the District Court 
to deal with the matters not consid- 
ered by the Board. The Court also 
stressed that if certain practices were 
found to be authorized by the Civil 
Aeronautics Act no injunctive relief 
would be available under the anti- 
trust laws. 

With regard to the prayer for tre- 
ble damages, the Court stated that 
that raised a different problem. The 
Civil Aeronautics Act does not au- 
thorize the award of damages for 
violation of its provisions, but it does 
contain a clause saving all pre-exist- 


ing remedies at common law or by 
statute. Thus, the Court was con 
vinced that Congress did not intend 
to deprive an air carrier of its right 
to seek treble damages under the 
antitrust laws. 

The Court concluded that in orde: 
to accommodate the two statutes the 
District Court should retain juris 
diction of the antitrust suit while 
plaintiff seeks its remedies from the 
Board. The findings and conclusions 
resulting from the Board’s proceed- 
ing, the Court states, will probably 
assist the federal court in disposing 
of the suit. It was also stated that any 
damages plaintiff recovers in the Dis 
trict Court will be for violations of 
the antitrust laws, and “Similarly, 
whatever injunctive relief is ulti 
mately granted by the District Court 
with regard to matters determined 
by the Board to fall outside its juris- 
diction would be under the antitrust 
laws, not the Civil Aeronautics Act.” 

Judge Clark concurred in part. He 
agreed with the majority that the 
case should be reversed and_re- 
manded, but thought that since the 
Civil Aeronautics Act makes no pro- 
vision for damages plaintiff should 
not be required to perform “the use- 
less task” of making the request be- 
fore the Board. Judge Clark did not 
see any reasons for requiring plain- 
tiff to split its cause of action by 
obtaining a cease and desist order 
from the Board before coming into 
court for damages. He believed that 
since the courts could award dam- 
ages ‘complete relief” should be af- 
forded and the request for an in- 
junction also heard. The injunction 
could be modified or terminated to 
comply with any later Board deter- 
mination, he stated. 


Attorney and Client . . . unlawful prac- 
tice . . . accountant advertising himself 
as a tax expert and advising on diffi- 
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cult or doubtful questions of law held 


to be engaged in unauthorized prac- 
tice of law. 


® Gardner et al., as Constituting a 
Subcommittee of the Committee on 
Practice of Law of the Ramsey 
County Bar Assn., etc. v. Conway, 
Minn. Sup. Ct., July 6, 1951, Mat 


son, J. 


The Court in this action affirmed 
a lower court decision adjudging a 
public accountant guilty of contempt 
of court for the unauthorized prac- 
tice of law. Defendant had advei 
tised himself as an “Income Tax Ex 
pert” duly qualified to give expert 
advice and aid in preparing federal 
income tax returns and used a busi- 
ness card on which he described him- 
self as a “Tax Consultant”. A private 
investigator employed by plaintiffs 
to obtain information as to whether 
defendant was engaged in the prac- 
tice of law called at defendant’s of- 
fice under an assumed name with a 
fictitious set of facts and for a cash 
consideration received advice as to 
whether he and his common-law 
wife should file separate or joint re- 
turns, whether they were partners in 
the operation of a truck farm over 
which he exercised exclusive contro] 
but in which the consort shared 
equally in the labor, investment and 
profit, and also whether deductions 
could be claimed for farm improve- 
ments and losses by frost and flood. 

Stating that the purpose for which 
lawyers are licensed is to protect the 
public by limiting law practice to 
individuals possessed of the requi- 
site ability and character, the Court 
sought a criterion for distinguishing 
law practice from that belonging to 
other fields. The Court rejected “any 
rule of thumb such as that based 
upon a distinction between the in- 
cidental and the primary” and stated 
that “the incidental test has no value 
except in the negative sense that if 
the furnishing of the legal service is 
the primary business of the actor 
such activity is the practice of law”. 
However, Judge Matson noted that 
difficulty arises when the legal service 
is furnished incidentally. For exam- 
ple, in the field of income taxation 





there is much overlapping of law and 
accounting. A lawyer must know 
some accounting and an accountant 
must know some law. It was the 
Court’s position that “Generally 
speaking, whenever, as incidental to 
another transaction or calling, a lay 
man, as part of his regular course of 
conduct, resolves legal questions for 
another—at the latter’s request and 
for a consideration—by giving him 
advice or by taking action for and in 
his behalf, he is practicing law if dif 
ficult or doubtful legal questions are 
involved which, to safeguard the pub 
lic, reasonably demand the applica- 
tion of a trained legal mind.” As fon 
applying this “difficult question of 
law criterion”, the Court noted that 
it should be applied in a “common- 
sense” way, and what is a difficult or 
doubtful question of law is not to 
be measured by the comprehension 
of a trained legal mind, but by the 
understanding of a reasonably intel- 
ligent layman. 
Aviation tour basing fares 
reduced rates for air transportation 
dependent upon simultaneous pur- 
chase of land accommodations as 
part of an “‘‘all-expense"’ tour held 
unjustly discriminatory and unlawful 
under §404(b) of Civil Aeronautics 
Act. 

® Tour Basing Fares, Doc. Nos. 4443 
and 4480, CAB, June 26, 1951. 

On its own motion the Civil Aero- 
nautics Board initiated a proceeding 
to determine whether it was unjust- 
ly discriminatory and thus unlawful 
under §404 (b) of the Civil Aeronau- 
tics Act for air carriers to offer re 
duced passenger fares when such 
fares are dependent upon the simul- 
taneous purchase of hotel or other 
land accommodations as part of an 
“all-expense” tour. The Examiner 
had found that tour basing fares are 
unjustly discriminatory, but while 
accepting this conclusion, the Board 
rejected his view that unjust discrimi- 
nation results if different fares are 
charged for like services under sim- 
ilar circumstances and conditions, 


and that “only factors directly relat- 


ing to the carriage may be relied 
upon 


in concluding that circum- 
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The 


Supreme 


stances and conditions differ’. 
Board 


Court cases to mean that factors out- 





construed three 
side the carriage, such as trafic pro 
motion or competition, must be con- 
sidered when deciding whether a 
discriminatory fare is justified. How- 
ever, increased net revenue was the 
only promotional and competitive 
factor advanced which would war- 
rant tour basing fares, and the Board 
ruled that this factor, “‘in itself’, was 
not sufficient justification for the re- 
duced rates. “In our opinion”, the 
Board stated, “the tour basing fares 
represent an objectionable form of 
discrimination, in that they embody 
the essentials of a tie-in sale. The 
reduced fare ticket can only be pur- 
chased if the passenger is willing to 
purchase hotel or other land accom- 
modations. Such discriminatory prac- 
tices are a far cry from the equal 
treatment the public is normally en- 
titled to expect from a public util- 
ity.” 

However, the opinion emphasized 
that all rate differentials based on 
business considerations will not be 
prohibited. The Supreme Court has 
held in cases involving surface car- 
riers that direct intercarrier competi- 
tion may justify a rate discrimina- 
tion for like service, and the Board 
noted that there may be other ascer- 
tainable factors concerning air trans- 
portation that would justify “a de- 
parture from the public utility con- 
cept embraced in the ‘rule of equal- 
ity’ ”’. 

With regard to the effect of its de- 
cision, the Board found that the air 
carriers could retain the benefits of 
the sales effort already expended on 
all-expense tours by filing an excur- 
sion rate tariff which would not re- 
quire the purchase of land accommo- 
However, the Board also 
noted that if such a tariff does not 


dations. 


seem profitable because it would di- 
vert traffic from the standard fare 
service, the air carriers are free to 
refrain from filing it. 

Member Adams concurred with 
the Board’s opinion that promotion- 
al and competitive factors should be 
considered in determining whether 
a fare is unjustly discriminatory, but 
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dissented from its conclusions, first, 
that the discrimination in the pres- 
ent case was not justified and, sec- 
ond, that the opportunity to file ex- 
cursion fares mitigates the decision’s 
disruptive effect. He believed that 
the Board should encourage fares 
which will promote air travel and, 
while excursion fares may take care 
of the new trafic promoted by the 
carriers and travel agencies, their di- 
versionary possibilities follow “‘a 
directly opposite course from that ol 
a promotional fare, intended to in 
crease revenue”. 


Constitutional Law . . . personal, civil 
and political rights . . 
Negro and white children in public 
schools does not of itself violate 
equal protection clause of Fourteenth 


. segregation of 


Amendment. 


® Briggs, et al. v. Elliott, Chairman 
Board of Trustees of Se hool District 
No. 22, Clarendon County, S.C., etc., 
U.S.D.C., E.D. S.C., June 23, 1951, 
Parker, C.]. (Digested in 20 U.S. Law 
Week 2015, July 10, 1951). 
Pursuant to the provisions of 28 
USC §§2281 and 2284, a court ol 
three judges was convened to decide 
whether the admitted inferiority olf 
the educational facilities provided for 
Negro children to those furnished 
white children in a South Carolina 
school district denied the Negro chil- 
dren equal protection of the laws, 
and further, whether segregation of 
the races in public schools, as_re- 
quired by the Constitution and stat- 
utes of South Carolina, of itself vio- 
lated the equal protection clause of 
the Fourteenth Amendment. Circuit 
Judge Parker, writing for the Court, 
granted an injunction to equalize 
the educational facilities, but denied 
an injunction to abolish segregation. 
Emphasizing the great volume of 
authority sustaining segregation, he 
declared that “segregation of the 
races in the public schools, so long as 
equality of rights is preserved, is a 
matter of legislative policy for the 
several states, with which the federal 
courts are powerless to interfere’. 
So long as it stands unreversed, Judge 
Parker stated, the decision in Gong 
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Lum v. Rice, 275 U.S. 78, is ‘‘abso- 
lutely controlling’’ upon the Court. 
In that case it was held that under a 
segregation law a child of Chinese 
parentage could legally be excluded 
from a school maintained for white 
children. Another precedent was 
found in Carr v. Corning, 182 F. 
(2d) 14 (36 A.B.A.J. 313; April, 
1950), in which a separate racial 
school system established by Congress 
in the District of Columbia was up- 
held as being constitutional. The 
Court noted the absence of any cases 
holding that such legislation violated 
the Fourteenth Amendment. 

As for the opinions prohibiting 
segregation in graduate and profes 
sional schools, specifically, Sweatt v. 
Painter, 339 U.S. 629, and McKissick 
v. Carmichael, 187 F. (2d) 949 (36 
\.B.A.]. 1029, December. 1950, and 
37 A.B.A.]. 378, 463, 536, May, June, 
July, 1951), Judge Parker believes 
that the problem there considered, 
segregation in professional schools, is 
“essentially different” from that in 
public schools. At the professional 
school level of education the thought 
of establishing professional contacts 
becomes important, he stated, and it 
is difficult for states to maintain seg 
regated graduate and _ professional 
schools that will truly offer equality 
of opportunity. However, at the com. 
mon school level, an equally good 
education can be afforded in Negro 
schools as in white schools, and more- 
over, since the law compels grade 
school education, parental wishes 
concerning the upbringing of chil 
dren must be considered if the peo 
ple are to continue supporting public 
education through their legislatures 

Stress was also placed on the fact 
that seventeen states and the District 
of Columbia have required segrega 
tion for seventy-five years and that 
the practice received the approval of 
the Supreme Court “at a time when 
that court included Chief Justice 
Taft and Justices Stone, Holmes and 
Brandeis”, Judge Parker concluded: 
“The constitutional principle is the 
same now that it has been through 
out this period; and if conditions 
have changed so that segregation is 


no longer wise, this is a matter fon 
the legislatures and not for the 
courts. The members of the judiciary 
have no more right to read thei 
ideas of sociology into the Constitu 
tion than their ideas of economics.” 

District Judge Waring dissented. 
He pointed out that defendants ad 
mitted the inequality of the Negro 
and white grade schools in an amend 
ment to their answer, in order, 
Judge Waring believes, to induce the 
Court to evade deciding the primary 
issue of whether segregation itself is 
unconstitutional, The efforts and ex- 
pense incurred by plaintiffs in bring- 
ing this suit would be nullified, he 
states, if the Court did so avoid the 
issue. 

The dissenting judge observed that 
the basic purpose of the Thirteenth, 
Fourteenth and Fifteenth Amend- 
ments was to provide for the free- 
dom and equality of all citizens. He 
believed that the Constitution and 
laws of South Carolina conflict with 
the “true meaning and intendment” 
of the Fourteenth Amendment. 

As for 


courts have prohibited discrimina- 


judicial precedent, the 
tion by segregation in cases involving 
the rights of Negroes to serve on 
juries, segregation on interstate com- 
mon carriers, restrictive covenants 
and Negro suffrage. Regarding the 
specific question here considered, the 
cases of Sweatt v. Painter, 339 U.S. 
629, and McLaurin y. Oklahoma 
State Regents, 339 U.S. 637, prohib- 
ited segregation in graduate schools. 
Ihe instant case, relating to lower 


school education, Judge Waring 
states, “is based upon exactly the 
same reasoning followed in the 


decisions”’. 
Judge Waring believes that the Su- 
preme Court refused to review the 


Sweatt and McLaurin 


“separate but equal” doctrine estab- 
lished by Plessy v. Ferguson, 163 U.S. 
537, in the graduate school cases be- 
cause the Plessy decision dealt with 
segregation on intrastate common 
carriers. That opinion had no rele- 
vance to cases concerning education, 
he stated. 

The dissenting judge further re- 
marked that many of plaintiffs’ wit- 
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nesses had a national reputation in 
various educational fields and they 
testified that segregation instilled 
racial prejudices in children that 
could never be wholly eradicated. 
Judge Waring stated: “If segrega- 
tion is wrong then the place to stop 
it is in the first grade and not in 
graduate colleges.” Defendants’ two 
witnesses, who were not trained edu- 
cators, testified that under the 1951 
State Educational Act money would 
be raised to improve the schools, but 
Judge Waring believed that this was 
not “a bona fide attempt to provide 
equal facilities” since there was no 
guarantee as to when the money 
would be available. 


Judge Waring summarized his 
opinion in the statement that “Se- 
gregation is per se inequality.” 


Contracts . . . breach of underwriting 
agreement . . . defendant in automo- 
bile manufacturing corporation's suit 
for breach of underwriting contract 
cannot excuse its failure to perform 
by alleging that a stockhoider's suit 
had been instituted against plaintiff 
since defendant itself procured the 
commencement of the stockholder's 
suit . . . plaintiff's damage measured 
by difference between contract price 
and shares’ market value on day of 
default determined on basis of ex- 
pert's theory that shares’ ratable dis- 
position for ten weeks following 
breach would establish market value 
on day of default. 

® Kaiser-Frazer Corp. v. Otis & Co., 
U.S.D.C., S.D., N.Y., July 2, 1951, 
Clancy, D.J. 

On the basis of certain findings of 
fact, the Court in this action awarded 
an automobile manufacturing corpo- 
ration $2,588,919.00 damages for de- 
fendant’s breach of an underwriting 
contract it had with plaintiff. Plain- 
tiff and defendant, together with two 
other companies, had agreed on Feb- 
ruary 3, 1948, for the sale by plain- 
tiff to the others of 900,000 shares 
of plaintiff's capital stock at $11.50 
a share. The contract was to be 
closed on February 9, 1948, but on 
February 4, 1948, the market price 
of plaintiff's stock was lower than the 


underwriters’ intended offering and 
defendant’s principal stockholder de 
manded that defendant be relieved 
of its obligation under the contract. 
This was refused, but on February 5, 
1948, the Court stated that defendant 
openly avowed its intention of 
breaching the contract and of find- 
ing an excuse for so doing. The 
Court found that, in accordance with 
the agreement, the representatives of 
the parties met on February 9, 1948, 
but when defendant's attorneys were 
notified that a stockholder’s suit had 
been filed in Detroit against plain- 
tiff, they and one of the other two 
companies refused to perform and 
terminated their contract, pursuant 
to §3, Subdivision (c) of the con- 
tract. On the basis of evidence, which 
showed that telephone calls had been 
made between defendant, its princi- 
pal stockholder and various attorneys 
experienced in prosecuting stock- 
holders’ derivative suits, the Court 
concluded that defendant’s principal 
stockholder, with the approval of de- 
fendant's president, had procured the 
institution of the stockholder’s suit 
in order to establish an excuse to 
breach the contract. 

Plaintiff's damage was measured 
by the difference between the con- 
tract price and the value of the stock 
upon defendant’s default. An expert 
witness testified to the value of the 
stock on February 9, 1948, not on 
the theory that it was actually sold 
on that day, which “would have the 
appearance of inflicting special dam 
ages”, but “on the theory that its rat- 
able disposition for a reasonable 
time thereafter . . . would establish 
the market value for a willing pur- 
chaser on that day”. On the basis of 
considerations expressed in Groff v. 
Mumford, 150 F. (2d) 825, the ex- 
pert witness concluded that a ten- 
week period was a reasonable time 
and the Court accepted his finding. 
Judge Clancy calculated that if 
plaintiff had sold the 675,000 shares 
contracted to be purchased by de- 
fendant and the other defaulting 
company over a period of ten weeks 
beginning February 9, 1948, the dif- 
ference between the 


sum realized 


and the contract price would be 
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$2,588,919.00 He gave judgment 
for that amount, stating that de- 
fendant, by its action in procuring 
the filing of the Detroit suit, pro- 
cured also its natural results, one of 
which was the other company’s repu- 
diation of its contract. 

Defendant argued, inter alia, that 
plaintiff had breached its represen- 
tation and warranty that the regis- 
tration statement and prospectus 
would contain no untrue statement 
of a material fact by giving a false 
impression of its earnings and finan- 
cial condition. After analyzing de- 
fendant’s evidence the Court re- 
jected its claim and stated: “[W]Je 
have found that there was no pros- 
pect of untoward sales conditions 
that required revelation in the pro- 
spectus to make it honest. The 
prospectus truthfully described the 
company’s sales policy and its com- 
petitive position.” 

[In the United States District 
Court for the Northern District of 
Ohio, Judge Paul Jones, on July 25, 
1951, at the request of the Securities 
and Exchange Commission, granted 
a temporary injunction restraining 
Otis & Company from engaging in 
the securities business unless it in- 
formed its customers of its financial 
condition. The Court ruled that this 
informative note should state that if 
Otis & Comipany must pay the judg- 
ment awarded to the Kaiser-Frazer 
Corporation its assets would be in- 
sufficient to cover it. The ruling also 
gave the Securities and Exchange 
Commission the right to inspect the 
financial records of Otis & Company 
and prevented any further withdraw. 
als of securities lent to the company 
by its president or principal stock- 
holder, or their families. 


[On July 27, 1951, the president of 
Otis & Company announced that the 
company will consider offers to buy 
its retail business although it intends 
to continue in general financing and 
investment. } 


Federal Trade Commission . . . major 
cigarette manufacturer ordered to 
cease and desist from falsely adver- 

(Continued on page 706) 
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The Cost of the United Nations 


® When the General Assembly of the 
United Nations meets in Paris next 
month, one of its duties will be to 
vote the 1952 budget of the United 
Nations. This task, assigned to the 
General Assembly by Article 17 of 
the Charter, is not so dramatic as 
some other possible items on the 
agenda. Yet the cost of an interna- 
tional organization is an important 
matter; it affects directly the capabil- 
ities of the organization for doing 
useful and efficient work. Hence it 
may not be without interest to com- 
ment briefly on the financial situa- 
tion of the United Nations, on where 
the money comes from and where it 
goes. 

By current standards of public ex- 
penditure, the United Nations op- 
erates on a very limited budget, al- 
though that budget is much larger 
than any budget of the League of 
Nations. For the year 1950, the total 
appropriations made by the General 
Assembly (allowing for adjustments 
and supplementary appropriations) 
amounted to $44,520,773. The total 
of obligations incurred against these 
appropriations was $43,746,264. For 
the year 1951, appropriations made 
last December amounted to $47,798,- 
600; this amount is subject to adjust- 
ment and revision. It may also be 
increased under the power granted 
to the Secretary General under cer- 
tain conditions to commit- 
ments for unforeseen and extraordin- 
ary expenses. 


make 


Table I shows how the appropria- 
tions for 1950 and 1951 were allo- 
cated among the various categories, 
which indicate the general purposes 
for which the money was to be spent. 

The money for the appropriations 
is raised for the most part by assess- 
ments against member states, com- 
puted in accordance with a percent- 
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age scale fixed by the General Assem- 
bly. The allotments made in the scale 
are based primarily on considera- 
tions of relative size, population and 
ability to pay and are revised each 
year, Since the establishment of the 
United Nations, the United States 
has been the largest single contribu- 
tor to its financial support, ‘The share 
of the United States, however, is grad- 
ually being diminished, while the 
shares of other countries whose abili- 
ty to pay is increasing are gradually 


1. Sessions of the General 
Assembly, the Security 
Council, other Councils, 
commissions, and committees 

2. Special conferences, inves- 
tigations, and inquiries 

3. Headquarters, New York 
(Secretariat, etc.) 

. UN office, Geneva 

Information centers 

6. Regional economic commis- 

sions (other than the 
Economic Commission for 
Europe) 

. Hospitality 

. Contract Printing 

9. Technical programs (social 
welfare, economic develop- 
ment, etc.) 

10. Special expenses 

11. The International Court 
of Justice 


ou 


CO -~J 


being enlarged. Thus of every $100 
assessed by the United Nations for 
1950, the United States paid $39.79; 
for 1951, this was reduced to $38.92. 
In the same two years, the assessment 
of the Soviet Union was increased 
(over its dissent) from $6.34 to $6.98, 
and that of India from $3.25 to $3.41. 
The assessment of Sweden was re- 
duced from $1.98 for 1950 to $1.85 


Table | 


for 1951 in order to “bring down the 
per capita contribution to that of the 
largest contributor’. 


The percentage contribution to 
the 1951 expenses of the United 
Nations fixed for each of its members 
is shown in Table II. It may be noted 
that seven states carry more than 
three-quarters of the total burden: 
United States, United Kingdom, 
U.S.S.R., China, France, India and 
Canada. Only fifteen states pay con- 
tributions larger than | per cent of 
the total assessment. 

Assessments against members have 
been honored for the most part 
promptly and fully. On April 30, 
1951—the date of the annual audi- 
tors’ report—97.07 per cent of 1949 
assessments had been paid and the 
record for 1950 was not far behind. 
Of more than $34 million actually 


1950 1951 
2,058,800 3,211,250 
4,586,100 4,396,800 

29,107,060 27,975,950 
4,314,000 4,637,600 
731,520 840,000 
1,291,970 1,328,800 
20,000 20,000 

—1 1,850,000 
1,270,940 1,392,900 

533,768 1,649,500 
595,800 


606,615 


assessed for 1950,? less than $3.5 
approximately 10 per 
cent, was still uncollected. Of this 


million or 


amount, more than $2 million was 
owed by China (which also owed $1 





1. Not separately itemized in 1950. 

2. The difference between 1950 appropriations 
of $44 million and 1950 assessments of $34 mil- 
lion was made up by miscellaneous income, sur- 
plus available from the preceding year, and 
amounts deferred for later assessment. 
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million on its 1949 assessment) and 
some $600,000 by Argentina. Both 
states, however, had made partial 
payments. Only four states had failed 
to make any payment on their 1950 
assessments by April 30, 1951: Costa 
Rica, Ethiopia, Paraguay, and Syria. 
These four represented only about 
one-fifteenth of the total member- 
ship of the United Nations and less 
than three-tenths of | per cent of the 
total assessments. 

The Charter provides in Article 
19 that a member of the United Na- 
tions shall lose its voting privilege in 
the General Assembly if its payments 
fall in arrears to an amount equal 
ling or exceeding the contributions 
due from it during the preceding two 
years. The General Assembly is given 
power, however, to waive this pen- 
alty if it is satisfied that the failure 
to pay is due to conditions beyond 
the control of the member in arrears. 
Thus far in the history of the organi- 
zation no member has fallen so far 
behind as to become subject to the 
penalty, although the margins in a 
few cases have been narrow. There 
has consequently been no occasion 
for the Assembly to take a decision 
on any such case. 

Although on the whole the record 
of payments by members has been 
very satisfactory, payments are fre- 
quently not made until the latter 
part of the year for which they are 
assessed or perhaps the following 
year. Hence the United Nations has 
a problem at times of meeting ex- 
penditures made in advance of re 
ceipts. To solve this difficulty in or- 
derly fashion, provision was made 
for the establishment of a Working 
Capital Fund. The principal of the 
fund was fixed at $20 million, ob- 
tained through advances from mem- 
ber states; it was designed, at the 
time of its establishment, to be 
roughly equal to a year’s budget. 
From the fund advances are made 
to meet authorized appropriations 
pending receipt of contributions; the 


fund is also available for unforeseen 
expenses, for loans to specialized 
agencies, and for certain other pur- 
poses. At its 1950 session the General 
Assembly specially authorized the 
withdrawal of not over $5 million 
from the fund for assistance to Pal 
estine refugees, and of not over $1 
million for Korean relief work. 
Total assets of the United Nations 
as of December 31, 1950, have been 
stated to amount to $128,730,863. 
This does not include the $20 mil 
lion principal of the working capital 
fund, advances to which remain the 
property of the contributing states. 
rhis total may be broken down ap- 


proximately as follows: 


Table Il 
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Cash, current accounts, etc. 
$11,333,887 
Buildings and land (not includ- 
ing the New York Headquarters 
buildings now under construc- 
tion and covered in the next 
item) $20,654,540 
New York Headquarters con- 
struction account $48,114,400 
rrust funds and special accounts 
(International Children’s Emer- 
Fund, taff Pension 
$48,628,036 
It is with an operation of this kind 


gency 


Fund, etc.) 


and magnitude that the General 
Assembly will have to deal this fall 


Assessments for 1951 


Country Per cent 
fC ree 0.06 
pS ETT ETE eer 1.85 
Pebvalae, . Sse. beslieiGews o sive 1.92 
Belgium ......... vases dn bie 1.35 
OUIEE cite tila dvin gkveinig Whedad 0.08 
Brazil... ; itis waka de eee 
Burma EMeSaE lea ea 0.15 
Byelorussian Soviet Socialist 
RORMIIIIN CS 6 9:4 ic KE taka 0.24 
CRNOe do ois i ; .. $.30 
CRG: cs ob Cieeess civ eae 
China... 25. ite t54 oR 
Colombia .... 0.37 
Costa Rica... ... 0.04 
Cuba: ... = i); Jaa 
Czechoslovakia . .. 0.99 
Denmark ....... ” wn Gee 
Dominican Republic .. 0.05 
Ecuador .. Ox ies .. 0.05 
re . 0.71 
El Salvador .. . 0.05 
Ethtomia ...:..... 0.08 
Prams 03%... ... 6.00 
Greece ...... 3 const Ri 
Guatemala ath Giclee 
Haiti... bodies cis (OM 
Ree. A). wecicad Cat ... 0.04 
Iceland .. 0.04 
RS Sadie) ek cd cee’ ok 3.41 
GA cate: bivPted> ends Sa 
ee in 3 vt QF 
To . aee ‘oi, EE 


in planning the United Nations 
financial program for 1952. 
Country Per cent 
Lebanon ..... 9 len 0.06 
FO Pe eee rn 0.04 
Luxembourg .. ......s¢sskst0 ee 
Ca eee i er-ah'w: oie 
Wesker aede soci... ovine case 
el ee ee 
NEROE <5 cis ceecomeneee 0.04 
Norway ... kon: oicdivts eee cana 
CIS ok: i achintck hu neta 0.74 
PRROGRD 4.6 < cose eee ds Sa 
PRTANIE koi ee 404 Ses 0.04 
Peru a nN a ye 0.20 
eo eee eee ee 0.29 
Plana: edd edu waase + 1.05 
Saudi ABA cd. oicidoctain 0.08 
SOG sis on ei cerned <3 
Syria Sey a ee 0.11 
ERO... ovcnasens isa aas 0.24 
ee eT ee 0.91 
Ukrainian Soviet Socialist 

eee ee 
Union of South Africa 1.04 
Union of Soviet Socialist 

RANE week os eed tres 6.98 


United Kingdom of Great Bri- 
tain and Northern Ireland 11.37 


United States of America.... . 38.92 
SRI exis ccctmers «> ard Hal 0.18 
Venezuela ... hel in «cognac 
Vie ie ccnicalbigsee Oks 5 da ta 
Veqgeavaa: «4435, «se puh> cane ae 

Rete sch aera. As 100.00 
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® The discussion of the accessibility of municipal ordinances by David W. Craig, of 


the Pennsylvania Bar, brings into prominence another aspect of the general prob- 


lem of “government in ignorance of law’. Mr. Craig, the author of a study on 


housing ordinances soon to be published, has had extensive experience with the leg- 


islative aspects of local government and his suggestions merit serious consideration. 





Home-Rule and Accessibility of Municipal Ordinances 
by David W. Craig 


® The courts have sometimes held 
that municipal ordinances are not 
laws but only corporation regula- 
tions. But the public administrator, 
the people and even the courts, when 
not busied with a constitutional 
question, find that ordinances, like 
statutes, must be drafted, enacted, 
enforced and construed. 

Yet statutes and municipal ordin- 
ances do differ today in at least one 
respect. The difference is in the de- 
gree of accessibility. The texts of 
ordinances are generally far less ac- 
cessible to the people than the texts 
of statutes. Charters and state laws 
ordinarily require that ordinances 
be published in newspapers, but a 
fleeting publication is not the whole 
of accessibility. Accessibility means 
more than a publication of today’s 
ordinance; it means continuing pres- 
entation of the entire regulatory 
pattern of the municipality; it means 
that the administrator, the citizen 
and his lawyer should know which 
ordinances are in force and, just as 
important, which are no longer in 
force. Nor is mere physical accessi- 
bility sufficient. Every attorney knows 
that the law in point may be on the 
shelf at his elbow, but the best of 
digests and indexes are required to 
tell him that it is there. A practi- 
cal degree of accessibility can be 
achieved only by a thoroughgoing 
compilation of the existing munici- 
pal regulations, organized, anno- 
tated, indexed and circulated. Per- 
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fection in accessibility must wait a 
codification, a revision hammered 
out by city council working with the 
revising attorney. 

State and federal statutes are ex- 
tensively published and circulated 
because these central governments 
have the means to do the work them- 
selves and because the wide market 
of interest prompts private organ- 
izations to enter the business of mak- 
ing the law accessible to the people. 
But the problem of making munici- 
pal ordinances accessible is usually 
in the lap of the municipal govern- 
ment itself. With some exceptions, 
municipalities have achieved but a 
small degree of codification in iso- 
lated areas of their regulatory field. 
Building, zoning and traffic codes 
are the most common examples but 
housing, health and other codes have 
also gained acceptance. 

Building codes, however, seldom 
contain all the construction require- 
ments that a builder must follow 
and housing codes are often supple- 
mented in their regulation of health 
by hosts of building, zoning and 
sanitation regulations. These partial 
codifications do not always embrace 
all the regulations in the specific 
field they purport to cover. Munici- 
pal regulations can be truly acces- 
sible only when the whole body of a 
municipality's laws is presented in 
an organized and coherent pattern. 

The General Assembly of the 
Commonwealth of Pennsylvania at- 


tempted a novel approach to this 
problem of accessibility in 1949. The 
legislature of that year felt that fur 
ther steps should be taken to make 


building and zoning ordinances, 
codified or not, available to the per- 
sons regulated by them. The legis- 
lature passed two statutes, the Act of 
May 14, 1949, P. L. 1340, and the 
Act of May 20, 1949, P. L. 1531, 
which deal with building and zon- 
ing laws in substantially identical 
terms. These acts state that every 
political subdivision authorized to 
adopt building and zoning ordi 
nances must: 
file a copy of any such ordinance or 
code or amendment thereto, certified 
to be true and correct by the proper 
officer, in the office of the recorder of 
deeds in the county wherein the polit 

ical subdivision is situate... . 

In the case of zoning ordinances, the 
ordinance copies must be accompan- 
ied by a zoning map. The building 
code statute requires each ordinance 
copy to be “adequately indexed to 
enable a person using the same to 
readily find the various types and 
kinds of regulations or require- 
ments”. Other sections of both stat- 
utes require each county recorder of 
deeds to provide a “suitable . . . book 
or books and to maintain an ade- 
quate index as part of the same in 
which the filed copy . . . shall be 
kept”. For this work the recorder 
may charge the political subdivision 
a fee equal to those authorized for 
“similar services”. The acts provide 
that previously existing building and 
zoning ordinances that are not sub- 
mitted within a six months’ grace 
period “shall be void and of no 
effect”. Ordinances adopted subse- 
quent to the statutes cannot become 
effective until there is compliance 
with the statute. 

Some local government associa- 
tions in the state sought to have the 
governor veto the statutes. The Bor- 
ough Association’s criticism of the 
statutes principally was that they 
dealt with only a restricted portion 
of municipal ordinances and yet did 
not describe adequately that portion 
covered. There is doubt whether 
the statute’s term “building code” 
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includes plumbing codes, fire pre- 
vention ordinances and health or- 
dinances relating to the sanitation 
of buildings. And some Pennsyl- 
vania municipalities have been con- 
fused as to whether or not street- 
vacating ordinances amount to “zon- 
ing ordinances” under the statutes. 

Since the enactment of the stat- 
utes other objections have arisen. In 
some counties the recorder of deeds 
has simply provided filing cabinets 
in which the ordinances are filed in 
the physical form in which they have 
been submitted. Other county re- 
corders of deeds, relying principally 
upon the provision which requires 
them to keep a “book”, have insisted 
that the acts require all building 
and zoning ordinances to be trans- 
cribed in full into deed books in 
the same manner as conveyances of 
land are retyped and recorded in 
such county offices. Because the trans- 
cribing procedure is far more expen- 
sive than the filing procedure, this 
question has become a matter of real 
dispute between some counties and 
the municipalities within them. 

External evidence of legislative in- 
tention, including the statements of 
the bills’ sponsors on the floor of the 
legislature, indicates that those who 
wrote the bills intended that they 
require only filing and not transcrib- 
ing. The courts will probably hold 
that filing is sufficient. But municipal 
officials, attempting to rely on the ex- 
press words of the statutes, remain 
honestly confused. 

In the actual operation of the sys- 
tem under the statutes, many unfore- 
seen problems have arisen. Even the 
mere filing of zoning codes is some- 
times physically difficult. Because the 
zoning ordinances must be accom- 
panied by maps and because the 
zoning maps of the dozens of munici- 
palities in a county differ in physical 
format, filing them in a convenient 
system is a problem. In at least one 
county in which the ordinances have 
been transcribed, the typed copies 
have been inserted into the books in 
no logical order. Once assembled, 
the books are fixed-leaf rather than 
loose-leaf and, for this reason, the 


building and zoning ordinances of 
one municipality may be scattered 
through several books, 
where the municipality has subse- 
quently submitted new ordinances 
or amendments. The county offices 
cannot determine and indicate the 
effect of amendments and general 


repealers in subsequent ordinances 


especially 


as the enacting municipality itself 
could do. Adequate indexes are dif- 
ficult to devise. In one case, where a 
city insists that transcribing is not 
required and has refused to pay for 
it, that city’s ordinances have been 
placed in a vault in the county office, 
apart from the other municipalities’ 
ordinances, which have been trans- 


cribed. 


The recording of ordinances in a 
county office is far inferior to dis- 
tributing copies of them, as a means 
of making them accessible. Building 
and zoning codes, ordinarily long, 
technical and complex, cannot be 
abstracted in the bustle of a busy 
public office as deeds to land can be. 

In view of these circumstances, the 
act was intended to make building 
and zoning ordinances more accessi- 
ble, the history of its operation 
would indicate that it has not suc- 
ceeded completely in doing so. But 
a criticism of these acts is not merely 
a criticism of the Pennyslvania legis- 
lature and the 
local ordinances more ac- 
cessible. These statutes have pre- 
sented a striking instance of what 
happens when a state legislature, be- 
cause the local governments were not 
making their regulations sufficiently 
accessible to the public, took over 
the solution of a problem which is 
primarily the municipality's own. 
The fact has been that most Pennsyl- 


means it chose to 


make 


vania municipalities, like those in 
other states, have failed to meet their 
responsibility. 

Although the legislature was justi- 
fied in feeling that the local govern- 
ments had defaulted and that a new 
approach to the problem was worth 
a try, the question remains as to 
whether the legislature was the ap- 


propriate agency to initiate the pro- 
gram at all. What would have hap- 


Department of Legislation 


pened if, instead of requiring ordi- 
nances to be recorded at the county 
seat, the legislature had ordered 
each political subdivision to formu- 
late and publish a comprehensive 
compilation of their building and 
zoning ordinances or all their ordi- 
nances? A safe prediction would have 
been that such an approach would 
have succeeded no better without the 
interest and enthusiasm of the local 
Neither 
the acceptance of the responsibility 
nor the will to meet it can be im- 
posed upon the municipalities by 
fiat. 

That the governmental body 
which creates regulations should as- 
sume also the task of communicating 
them is a proposition difficult to 
discard. If the public has voiced no 
coherent demand to know the laws 
which govern them, the reason is 
that the confusion engendered by 
the absence of knowledge of existing 
laws has obscured the néed. And if 
the public does not demand in- 
formation for itself about the text 
of the laws, it does demand a well- 
informed administration of them. 
Municipal administrators themselves 
need a full knowledge of the laws 
they administer, a knowledge which 
in many instances they have not had. 


administrators themselves. 


The ultimate in accessibility to 
the laws is a well-circulated codifica- 
tion of them. The National Institute 
of Municipal Law Officers is today 
probably the most active organiza- 
tion in encouraging and actually aid- 
ing local governments in taking the 
steps toward codification of their 
written law. Report No. 132, a 1950 
publication of the Institute by 
Charles S. Rhyne, its editor, provides 
the best available exposition of the 
techniques of codification. The par- 
ticipation of municipal law officers 
in urging the undertaking means 
that their participation in the 
performance of it will follow; and 
the lawyer is the key figure in suc- 
cessful performance, both of the 
compilation and codification of laws. 

The codification of legislation 
cannot seriously be challenged in 
principle but practical problems are 
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involved, A compilation is a condi- 
tion precedent to a revised codifi- 
cation. If the compilation is made, 
shall it be published? A well-done 
compilation will demonstrate the 
need for codification as nothing else 
will. Shall a format of publication 
be bound or loose-leaf to permit the 
insertion of amendments? Should a 
compilation include applicable state 
statutes as well as municipal ordi- 
nances? General solutions to these 
problems will be found through the 


joint consultation of lawyers nation- 
wide, but the manner of applying 
the answers to each particular com- 
munity will depend on that commun- 
ity’s own environment. Individuality 
is well served by home rule, in 
communicating the law as well as 
in administering it. A striking il- 
lustration of an individualized and 
successful program is provided by 
the article “A County Code” pub- 
lished in March, 1951, on _ these 
pages of the JourNAL, (37 A.B.A.]. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Changing from Incorrect Cash Basis 
to Correct Accrual Basis Reporting 


® Many business who 
should be reporting income for tax 
purposes on the are 
incorrectly using the cash basis or 
some hybrid method. The prevalence 


of this mistake is spotlighted by a 


taxpayers 


accrual basis 


stream of Tax Court cases starting 
with Omah MacDonald (T. C. 
Memo Dkt. No. 16677, February 28, 
1949). This type of error should be 
handled with the greatest of care. 
A misstep may result in pyramiding 
several years’ income into one year 
when the switch to the correct meth- 
od takes place. And the pyramiding 
will usually result in having the in- 
come hit by higher tax rates than an 
individual or smaller corporation 
would pay if the income were spread 
out over several years. 

The danger arises from the basic 
differences the and 
accrual methods of accounting for 


between cash 
income. The cash basis reflects in- 
come primarily as it is received, re- 
gardless of unpaid accounts receiv- 
able and regardless of the value of 
the inventory on hand during the 
year. The accrual basis, on the other 


hand, reflects as income those 
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accounts on which liability to the 
taxpayer has become fixed and de- 
terminable, regardless of when pay- 
ment is made; and also gives the 
effect of income to any increase in 
inventory which takes place between 
the beginning and end of the year. 
If a cash basis taxpayer with sub- 
stantial outstanding accounts receiv- 
able were to switch to the accrual 
basis, he would have to take into 
income all the accounts receivable 
outstanding at the end of the tax- 
able year, including all those un- 
paid accounts still carried over from 
earlier taxable years. The only way 
of preventing this pyramiding of ac- 
counts receivable would be to allow 
him a the 
receivable which were outstanding 


deduction for accounts 
at the beginning of the taxable year 
in which the switch is made. ‘The 
theory would be that the accounts 
receivable as of the beginning of the 
year should have 
reported in the previous years when 
they accrued. 


properly been 


Generally speaking, the same pro- 


tective correction would be neces- 


sary with respect to inventory; that 


230), describing the experience of 
Montgomery County, Maryland. 

The state legislatures should not 
have to assume any of the burden 
of making local regulations acces- 
sible. The responsibility is in the 
hands of local government itself, 
supplied by the legislature only with 
the necessary enabling acts. Local 
government must execute its respon. 
sibility if “presumed knowledge” of 
the law is not to 
fiction. 


remain a cruel 


is, the opening inventory for the 


. year of correction should be deduc 


tible from the closing inventory fo1 
that year in order to avoid pyramid 
ing of income. 

The troublesome point in spread- 
ing back the adjustments required 
for correction to an 
is the statute of limitations. If the 
earlier years to which accounts re- 


accrual basis 


must be 
pushed back are already closed by 


ceivable and inventory 
the statute of limitations, allowing 
the opening adjustment for the year 
of correction means that a certain 
amount of income will go complete- 
ly tax-free. That is the income which 
was never reported on the cash basis 
and which should properly have 
been included the accrual 
basis in those years preceding the 


under 


year of correction which are now 
barred by the statute. Oddly enough 
the Commissioner’s drive to get tax- 
payers on the correct accrual basis is 
more often producing that result in 
litigation than a pyramiding of in- 
come, 

In the cases which have arisen the 
Commissioner always seeks to pyr- 
amid income in the year of correc- 
tion. However he has prevailed in 
only a minority of the decisions. In 
the majority of cases to date taxpay- 
ers avoided a pyramiding of income 
and in most instances actually saved 
taxes as a result of having some in- 
come become tax-free with the help 
of the statute of limitations. Un- 
fortunately, the decisions have failed 
to enunciate any precise rules for 
determining whether the taxpayer 
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will or won't be hit by pyramiding 
of income when a shift to correct 
reporting of income is made. Yet 
there are discernible trends which 
can guide the lawyer in minimizing 
the peril of pyramiding. 

The courts have upheld pyramid- 
ing where the taxpayer himself makes 
a change in accounting method with- 
out permission, or applies for per- 
mission to change. (C. L. Carver v. 
Commissioner, 173 F. (2d) 29, aff’g 
10 T. C. 171; William Hardy, Inc. v. 
Commissioner, 82 F. (2d) 249; Z. W. 
Koby, 14 T. C. 1103; app. dism’d CA 
6th, March 15, 1951; Michael Loval- 
lo, T. C. Memo Dkt. No. 19184, 
July 25, 1950). 

Where the Commissioner has 
forced the change to a correct meth- 
od of reporting income practically 
all the decisions bar pyramiding. Up 
to the Tax Court’s holding in 
Robert G. Frame (16 T. C. No. 73), 
the cases seemed to suggest that the 
taxpayer was protected if he used a 
basically correct accounting method 
and merely made an error within 
that method. (Commissioner v. Est. 
of Samuel Mnookin, 184 F. (2d) 89, 
aff'g 12 T. C. 744; E. J. Scheer, Inc., 
I. C. Memo Dkt. No. 19891, October 
7, 1949; Carmichael Tile Co., T. C. 
Memo Dkt. No. 22858, April 21, 
1951; Leonard C. Kline, 15 T. C. 
998). This situation is exemplified by 
an accrual basis taxpayer who erro- 
neously reports income from credit 
sales on the cash basis. Commissioner 
v. Est. of Samuel Mnookin, supra. 

In the Frame case, the Tax Court 


Arthur Gray Powell 
(Continued from page 664) 


is truly poor which has in it a people 
such as we had, who, though without 
gold and silver, had stout hearts, 
strong bodies, zeal for honest toil, 
aspirations for themselves and their 
children—a people who feared God, 
though they did not always keep His 
commandments. 


He added: 


However, from earliest childhood, 
I have had a reverence for, a belief 
in, and an abiding faith in the ever- 
lasting God—the God who is Love. 
As I became older, the sense of duty 


switched to a new and more liberal 
approach. Even though the taxpayer 
reported income on an incorrect 
basis, the Commissioner could not 
pyramid income if the taxpayer had 
always kept his books on the proper 
basis. ‘(See also George H. Cohn, 
T. C. Memo Dkt. No. 24472, May 11, 
1951. Marion Richard Schuyler, 
Ir. C. Memo Dkt. No. 28108, May 11, 
1951). This approach has been fur- 
ther liberalized in recent cases which 
protected the taxpayer from pyra- 
miding if his books or records were 
on the correct basis. In other words, 
if the 
which the general books of account 


taxpayer has records from 
could be placed on the correct basis, 
he is safe. An example of this set-up 
is the case of a taxpayer who kept 
only a cash receipts and disburse- 
ment book. He kept merely a card 
file for charge sales and did not 
report credit sales as income. But he 
used inventories and should have re- 
ported on the accrual basis, includ- 
ing credit sales. The court prevented 
pyramiding because a record was 
kept of all the accounts receivable. 
(Joseph S. Caldwell, T. C. Memo 
Dkt. No, 28086, June 29, 1951). 

In all the cases which favored the 
taxpayer, regardless of the theory 
used, the taxpayer escaped tax on 
any income which he had not yet 
reported if it was properly includible 
in years already barred by the statute 
of limitations, Although this result 
may seem inequitable from the Com- 
missioner’s viewpoint, it is basically 
in line with the Supreme Court's 


to Him began to be awakened. 

Throwing light on his flare for 
spirited and jovial conversation he 
stated: 

In every trial lawyer’s experiences, 
many interesting and amusing things 
occur; and this is a good thing, for a 
lawyer sees so much of the sad and 
sordid side of life that he would likely 
grow cynical or pessimistic or callous 
if it were not for the lighter and 
brighter side. 
He travelled 

scenes of his childhood. His judicial 
and other writings have been read, 


widely from the 


admired and respected in distant 


Tax Notes 





that taxable 
should stand on its own. In Security 
Flour Mills Co. vy. Commissioner, 
321 U. S. 281, it held that items of in- 


come or deduction “should not be 


attitude every year 


taken out of the annual accounting 
system and, for the benefit of the 
Government or the taxpayer, treated 
on a basis which is neither a cash 
basis nor an accrual basis, because 
so to do would, in a given instance, 
work a supposedly more equitable 
result to the Government or to the 
taxpayer’. And Section 3801, permit- 
ting an adjustment of tax for barred 
years where an inconsistent position 
is taken in the taxable year, cannot 
help the Commissioner because he 
is the one who takes the inconsistent 
position when he forces a taxpayer 
to switch to the correct method of 
reporting income. 

Considering what the courts have 
held up to now, it would seem in- 
advisable for a taxpayer who has 
been reporting income on a basis 
which may be technically incorrect to 
initiate a switch to the correct meth- 
od. There will, of course, be excep- 
tions, as where it is still possible to 
push back a correction of income 
into open years without incurring 
any substantially higher tax as a 
result. But generally the safer ap- 
proach, and sometimes even the 
more profitable one tax-wise, is to 
wait for the Commissioner to com- 
pel a change, assuming taxpayer’s 
books and records permit of an ac- 
crual basis computation. 


Contributed by Committee Member Leon Gold. 


places. He became a leader of the At- 
lanta Bar, the Georgia State Bar, and 
was State Delegate and otherwise a 
leader in the affairs of the American 
Bar Association, among other things 
serving as Vice President from the 
Fifth Circuit in 1934-1935, and as a 
member of the Advisory Board of the 
JourNAL. Near the end he wrote: 
But Southwest Georgia and its peo- 
ple will always by my first and greatest 
love. I can go home again. 


E. SMyTHE GAMBRELL 


Atlanta, Georgia 
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Calvin P. Sawyier + Editor-in-Charge 


C onstTITUTIONAL LAW— 
“The Immunity of Congressional 
Speech—Its Origin, Meaning and 
Scope”: Judge Leon R. Yankwich 
presents an able and timely discus- 
sion in the May, 1951, issue of the 
University of Pennsylvania Law Re- 
view, (Vol. 99—No. 8; pages 960- 
977). The absolute privilege or im- 
munity granted to legislative speech 
as against outsiders can be controlled 
only by intracongressional action, 
and the sanctions heretofore imposed 
by Congress upon its members who 
engage in unwarranted villification 
in debate have been neither con- 
sistent nor effective. The author 
states that the bill proposed by Sen- 
ator Hunt of Wyoming which would 
give one defamed by any member 
of Congress the right to sue the Gov- 
ernment under the Federal Tort 
Claims Act “commands respect and 
assent”, The final responsibility 
must, of course, rest upon the elec- 
torate to repudiate irresponsible leg- 
islators. (Address: University of 
Pennsylvania Law Review, Law 
School, University of Pennsylvania, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00.) 


Crimina LAW—“Criminal 
Law Administration Prior to Trial: 
Recent Constitutional Devel- 
opments”: In the June, 1951, issue of 
Vanderbilt Law Review (Vol. 4— 
No. 4; pages 766-790), Paul H. 
Sanders collects and discusses the 
cases decided by the Supreme Court 
during the past decade concerning 
constitutional limitations on crim- 
inal procedure. He limits his con- 
sideration to developments prior to 
trial and, therefore, provides a 
somewhat new approach to many 
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problems which normally arise be- 
cause of the attempt to introduce 
evidence during the trial. Subjects 
discussed are searches and seizures, 
detention of the person and inducing 
confession, and formal accusation of 
crime. Cases arising from both the 
state courts and the lower federal 
courts are considered separately. (Ad- 
dress: Vanderbilt Law Review, Van- 
derbilt University School of Law, 
Nashville 4, Tenn.; price for a single 
copy: $1.50.) 


hk EGAL PUBLICATIONS—Law 
Review Digest, a bi-monthly publica- 
tion, first published in November, 
1950, presents in abbreviated and 
readable fashion a fairly large sam- 
pling of the articles that appear in 
the various law reviews published 
throughout the country. In addi- 
tion, a subject-matter index of all 
articles, comments and notes in the 
latest issues of thirty-five law reviews 
is included. The Law Review Digest 
is published by the Kimball-Clark 
Publishing Company, Boonton, New 
Jersey, and the subscription price is 
$6.00 per year. 


R EAL PROPERTY—“The Run- 
ning of Covenants—No Anomaly 
II”: Professor Percy Bordwell writes 
the second instalment of his article 
on covenants running with the land 
in the Spring, 1951, issue of the Iowa 
Law Review (Vol. 36—No. 3; pages 


484-508). The author concludes that, 
while the running covenant has nev- 
er reached the importance of the es 
tate or the trust, it is by no means 
an anomaly in our jurisprudence and 
has found a fertile soil for growth 
and development in the United 
States. With scholarly thoroughness 
it is argued that running covenants 
should be freed from the require- 
ment of privity of estate between the 
covenanting parties and should not 
be bound too closely to the examples 
given by Coke of covenants “touch- 
ing and concerning” the land. (Ad- 
dress: Iowa Law Review, College of 
Law, Iowa City, lowa; price for a 
single copy: $1.00.) 


Taxation—in the July issue of 
Trusts and Estates (Vol. 90—No. 7; 
pages 428-430, 482-484), Richard J. 
Turk, Jr., chairman of the Taxation 
Section’s committee on the subject, 
analyzes the new “Powers of Appoint- 
ment Act of 1951”. Tracing the back- 
ground under the “suspended” pro- 
visions of the 1942 Revenue Act, Mr. 
Turk states that the present law is 
based on two fundamental concepts: 
(1) for estate tax purposes, powers 
created before the 1942 Act should 
continue to be governed by the law 
in force when they were created; (2) 
the only justification for taxing a 
power is that it is substantially equiv- 
alent to ownership of the property, 
i.e., it is a power which the holder 
can exercise for his own benefit. 
After discussing the differing treat- 
ment of pre-existing and post-1942 
powers, including such matters as 
partial release, successive powers and 
powers to invade principal, the au- 
thor makes some practical sugges- 
tions regarding the release and draft- 
ing of powers. (Address: Trusts and 
Estates, 50 East 42d Street, New York 
17, N. Y.; price for a single copy: 
60 cents.) 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, at 
a price to cover cost plus handling and postage, a planograph or other copy of 


© current article. 
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Torts—“Breach of Criminal Li- 
censing Statutes in Civil Litigation”: 
Charles O, Gregory, in the Summer, 
1951, issue of the Cornell Law Quar- 
terly (Vol. 36—No. 4; pages 622-642) 
advances the thesis that, with the ex- 


ception of safety statutes which lay 





down a prevailing standard of be- 
havior, the breach of a criminal stat- 
ute should never constitute the basis 
of civil liability unless the statute 
includes civil liability provisions. It 
is the author’s view that a licensing 
statute does not establish such a 
standard of conduct. Hence the 
breach of such a statute should not 
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their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 
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Praises Letter 

of Judge Wilkin 

= | want to express my keen pleas- 
ure and satisfaction in reading Judge 
Wilkin’s letter in the [May issue of 
the} AMERICAN BAR ASSOCIATION 
JouRNAL [see 37 A.B.A.]. 342]. 

The trouble, I think, is with the 
law schools and with the shift in 
attention from the primary purpose 
of the law as an agent of justice to 
the rules of the law in the various 
segments of interest and conflict. 
The lawyer, instead of guiding his 
client into the principles of sound 
conduct which the knowledge of law 
should disclose to him, has become 
a tradesman for the client, seeking 
to use the rules in place of the law 
itself to help his client achieve his 
ends. 

The genius of Anglo-Saxon lib- 
eralism lay in its discovering the 
distinction between arbitrary and 
functional power and its specific 
prohibition of arbitrary power and 
its support of functional power. 
The same principle and the same 
methods could, under the guidance 
of lawyers, be applied to all the prob- 
lems presented by the large-scale or- 
ganization of work, as our ancestors 


applied it to the large-scale organiza- 
tion of man’s political interest and 
his clerical interest. 

Indeed, in instances we have done 
so successfully. The workmen’s com- 
pensation laws worked a revolution 
in the employer-employee relation- 
ship; yet without setting up an un- 
due degree of arbitrary power in the 
hands of administrators. The com- 
pensation commissioners sit as ex- 
pert jurors to decide two facts, and 
upon the decision of the facts the 
law itself operates. But in most of 
the subsequent reforms the proce- 
dure has been to carve the realm in- 
to little economic principalities over 
which a politically appointed com- 
mission of three or five men rule. 
They may act in good faith, but 
their decisions are nonetheless arbi- 
trary as to those who are affected by 
them. 

For example, formerly a small 
group of bankers whose names might 
actually be unknown to the public 
determined the margin rates which 
could be obtained on the purchase 
of securities. Their overnight deci- 
sions, whether wise or unwise, dealt 
whimsically with the fortunes of 


men. The New Deal took this power 
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be given any significance, either as 
negligence per se or as evidence of 
negligence, in a civil action. Profes- 
sor Gregory's analysis is an excellent 
contribution to this particular prob- 
lem of tort law. (Address: Cornell 
Law Quarterly, Myron Taylor Hall, 
Ithaca, N. Y.; price for a single 
copy: $1.25.) 


from them and handed it to the Fed- 
eral Reserve Board. All that hap- 
pened was that the market place 
changed its kings. The procedure 
took the art of government back of 
1215. 

The principles of a true liberalism 
require that a rule for changes in 
margin rates shall be written that all 
who run may read and that the rule 
shall be imposed only after notice, 
debate, and consensus in the author- 
itative meeting of the people’s rep- 
resentatives. If the rule prove not a 
good one, it can be changed after 
further notice, debate and consensus. 
The procedure is adequate to dis- 
tinguish any exercise of power by 
those who administer various ele- 
ments of the industrial order—manu- 
facture, finance, merchandising and 
labor—which is not actually neces- 
sary to the production and distribu- 
tion of goods and services. Such exer- 
cises of power are arbitrary and 
should be forbidden. Certainly they 
should not be merely transferred 
from one set of hands to another set 
of hands currently more favorable 
to the ambitions of the politicians. 

If we could make clear the prin- 
ciples and methods of Anglo-Saxon 
liberalism by which we achieved po- 
litical freedom for the individual 
within the framework of the politi- 
cal organization and clerical freedom 
for the communicant within the 
framework of the church and show 
the application of these principles 
and methods to the problem of the 
freedom of the individual as a work- 
er within the framework of an in- 
dustrial order to eight thousand men 
and women throughout the country 
who are leaders in the communities 
in which they live, we could change 
the political complexion completelv 
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Views of Our Readers 


between presidential elections, and 
insure the preservation of these prin- 
ciples upon which liberty, power, 
and responsibility rest. 

Murray T. Quicc 
New York, New York 


Suggests Poll 

on Wilkin Views 

=" I read with great interest and ap- 
preciation the article in the JOURNAL 
for May, written by Judge Robert 
N. Wilkin. It was a heartwarming 
presentation of a problem with 
which I have been struggling for the 
past two decades, and it is comfort- 
ing to know that so fine a legal phil- 
osopher took the time to write it. 

It would be extremely interesting 
if the subscribers to the JouRNAL 
could be polled to determine tiow 
many of them feel the crisis as keen- 
ly as does Judge Wilkin. It seems to 
me that the cost of such a poll would 
be a worthwhile investment. I am 
convinced that your response would 
prove that only a small fraction of 
your readers are keenly alert to this 
situation. 


Jostan E. Britt 
Minneapolis, Minnesota 


What Was 
First Law School? 


® What is a law school? May I start 
an idle, though, I trust, interesting 
discussion prompted by Ira Dwor- 
kin’s article about William and Mary 
as the first law school? The Harvard 
Law School Centennial Volume re- 
fers to the Litchfield School as “. . 
the first school of the Common Law 
in America”, 

I have stood in equal reverential 
pause at the site of both schools 
and am, perhaps, too much Buri- 
dan’s ass to judge, but the pertinent 
facts seem to be: 

1774 (5)—Tapping Reeve began 
office instruction with his brother-in- 
law, Aaron Burr, as his first pupil. In 
1784, the school opened in a separate 
building in Litchfield, Connecticut. 

1779—Jefferson caused Wythe to be 
designated as the first law professor. 
He was one of six professors in the 
College (not Law School). It was 
not until 1793 that the first separate 
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degree in law was conferred. 

Further interesting early facts are: 

1790-1 James Wilson’s lectures at 
the College of Philadelphia. 

1793-8 Kent lectured at Columbia. 
He resumed in 1823. 

1817-Harvard Law School. 

1824-Yale Law School. 

Let the respective adherents square 
off, 

LrEsTER E. DENONN 

New York, New York 


Another Questions 
Law School Article 


® It seems to me that Ira Bernard 
Dworkin’s article entitled “Ameri- 
ca’s First Law School: The College of 
William and Mary” in the May, 
1951, JOURNAL opens a wide field for 
debate, 

I have always heard the Litchfield 
Law School in Litchfield, Connecti- 
cut, referred to as America’s first law 
school, In his biographical sketch of 
Chief Justice Tapping Reeve in the 
October, 1945, Connecticut Bar Jour- 
nal, Samuel H. Fisher, who is con- 
sidered an authority on Litchfield 
history, “states that Reeve prepared 
his lectures in 1782 and built the 
school in 1784. In Dwight Kilbourn’s 
“Bench and Bar of Litchfield Coun- 
ty” the fact is confirmed that regular 
systematic course of instruction be- 
gan there in 1784, It also appears 
that Chancellor Kent proposed a 
toast at the annual dinner in 1851 
of the Story Association of the Cam- 
bridge Law School to “The first-born 
of the law schools of this country— 
the Litchfield Law School”. I believe 
that the plaque or sign at the school 
itself (which is publicly maintained 
as a sort of historical museum on 
matters connected with the school’s 
history) states that the place is the 
site of the first law school in the 
country. Mr, Dworkin’s article is the 
first suggestion I have ever heard that 
all this was not true. 

I suppose the debate on the subject 
comes down to a question as to what 
may properly be considered a law 
school. I gather that the College of 
William and Mary claims the honor 
on the basis merely of the establish- 


ment of a single permanent profes- 
sorship on the subject. It is clear that 
no law degree was conferred by it 
until nine years after Chief Justice 
Reeve began his Litchfield Law 
School. Certainly we would not re- 
fer to Yale as having established a 
college of chemistry when it set up 
the first professorship on that sub- 
ject nor would we call it a school 
of aeronautics because they may have 
established such a chair. 

I should be interested in knowing 
what other readers of the JOURNAL 
might have to say on this subject. 

CuHartes M. LyMAN 


New Haven, Connecticut 


Commends Publication 
of Patent Articles 


= I have read with unusual interest 
two articles in the May, 1951, issue 
of the Journat: “The Cuno Case: 
A Mechanic’s View of Patent Law”, 
and “The Judicial Erosion of Our 
Patent System: A Threat to Inven- 
tive Initiative”. My first observation 
is that the title of Mr. Posnack’s ar- 
ticle is emphasized by that of Mr. 
Crouch. Significant enough, Mr. 
Crouch seems to be a mechanic, as 
we ordinarily understand that word, 
and Mr. Posnack also a mechanic but 
in things legalistical. 

Unfortunately, the “erosion”, 
which I prefer to express as decaden- 
cy, does not apply only to the judi- 
cial law of patents, but can any logi- 
cal and reasonable person read the 
decisions of the day and help but see 
the decadency of our decision law, 
and that also of our present day Su- 
preme Court? 

I commend both Mr. Crouch and 
Mr. Posnack for their contributions 
to the legal profession in particular 
and to American industry generally, 
and in all humility pray that “it may 
perhaps turn out to be the day on 
which the Bench and Bar—and 
American industry—were shocked 
out of their lethargy on the subject 
of patents and aroused to begin a re- 
evaluation of an issue inextricably 
tied in with our economy”. 

Henry W. FLacc 
Galveston, Texas 
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Activities of Sections 
and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


® On November 9, 1950, the Com- 
missioner of the Bureau of Indian 
\ffairs released a memorandum set- 
ting forth the policies of the Bureau 
with regard to the approval of claim 
contracts between attorneys and In- 
Among the 
stated as guides for the approval of 


dian tribes. policies 
contracts were the following: that all 
fees should be contingent; that the 
contingent fee should be set as a 
than 
straight percentage—the exact per- 


maximum percentage rather 
centage to be fixed by the Commis- 
sioner after the work was completed; 
that expenses 
should be wholly from amounts re- 


reimbursement of 


covered rather than from available 
tribal funds; that the work of the 
attorney for the tribe should be su- 
pervised and directed by the Bureau; 
that progress reports or other reports 
should be required of attorneys for 
the information of the Bureau; that 
the contract should be terminable by 
the Commissioner or Secretary of In- 
terior on sixty days’ notice with or 
without cause. 

Numerous complaints brought this 
matter to the attention of the Sec- 
tion. Conferences were arranged with 
representatives of the Section and 
the Secretary as a result of which the 
entire matter of the approval of con- 
tracts between Indian tribes and at- 
lorneys is being revised. The Com- 
mittee representing the Section of 
Administrative Law has been asked 
‘o make suggestions to the Secre- 
tary respecting regulations governing 
such approvals, 

A bill, $.17, to authorize the estab- 
lishment of a commission to for- 
mulate uniform rules of procedure 
for federal administrative agencies 


passed the Senate and is now before 
the House Committee on Judiciary. 
No hearings have yet been held on 
this Bill by the House. 

The Judicial Conference has ap- 
pointed a committee to investigate 
and report on hearing procedure be- 
fore administrative agencies with a 
view to ascertaining whether some 
means could not be found to reduce 
the length of records of such hear- 
ings. It is anticipated that this com- 
mittee will report to the Judicia! 
Conference at its forthcoming fall 
session, This same problem is being 
studied by the Committee on Rules 
and Rule Making of the Section. One 
of the topics for discussion at the 
annual meeting by the Section will 
be the matter of ways and means of 
expediting hearings and reducing the 
record in hearings before administra- 
tive agencies. 

On April 16, 1951, the Supreme 
Court handed down a per curiam 
opinion in the case of Riss & Com- 
pany v. United States, 71S. Ct. (Adv. 
Sh.) 620. In this opinion the Court 
reversed and set 
aside an order of the Interstate Com- 
merce Commission citing the Wong 
Yang Sung v. McGrath case, 339 U.S. 
33. The effect of this decision was to 
require that the Examiner who con- 
ducted the hearing on behalf of the 
Commission shall have been quali- 


the lower court 


fied as a hearing examiner under the 
Administrative Procedure Act. 

Immediately upon the decision’s 
being handed down reports were cir- 
culated that the Commission was 
planning to avoid the impact of the 
decision by obtaining a legislative 
rider to an appropriations bill which 
would exempt the Commission from 
the requirements of the Administra- 
tive Procedure Act. 


Representatives of the Section im- 


mediately contacted chairmen of the 
various House and Senate commit- 
tees before whom any such legisla- 
tion would come requesting an op- 
portunity to be heard in opposition 
to any such proposal. Whether as a 
result of the activities of the Section 
or not, the Commission qualified a 
sufficient number of additional ex- 
aminers to handle matters in con- 
formity with the requirements of the 
Administrative Procedure Act. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 
® Civilization apparently has come 
to the conclusion that political sci- 
entists must point the way if the 
world is to have a peace that will en- 
dure. Since lawyers are both theoret- 
ical and practical political scientists, 
this challenge of civilization is pe- 
culiarly addressed to them. The Sec- 
tion of International and Compara- 
tive Law has accepted this challenge. 
One of its principal concerns is the 
matter of how lawyers in general and 
the American Bar Association in par- 
ticular can help in solving the prob- 
lem of an effective and free world 
order. 

With this in view one of our com- 
mittees is making a study of the fun- 
damental principles that must be 
embodied in a law governed world 
order. An outstanding piece of work 
of this committee is a study recent- 
ly completed by Frank E. Winslow, 
of Rocky Mount, North Carolina, 
one of the members of that commit- 
tee, of existing plans for world order 
under law. This study includes an 
analysis of the fifteen or more plans 
which have been seriously advanced 
by thoughtful people, running all 
the way from the current foreign 
policy of the United States through 
such plans as the World Federalists, 
the Committee for World Constitu- 
tion, the Atlantic Union, the Quaker 
Proposals, and others. We anticipate 
that copies of this study will be mim- 
eographed and will be available 
for distribution at the September 
meeting of our Section, The com- 
mittee is under the chairmanship of 
Robert G. Storey, of Dallas, Texas, 
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Activities of Sections and Committees 


The prevailing view of our Sec- 
tion is that whatever is done in the 
way of building a law-governed 
world should be by developing and 
strengthening the United Nations. 
Accordingly, our Section has decided 
to set up.a committee on the con- 
stitutional structure of the United 
Nations with a view to determining 
what, if any, recommendations for 
changes in the Charter of the United 
Nations should be made. It is antici- 
pated that in arriving at its conclu- 
sions this committee will utilize the 
work of all the other committees of 
the Section devoted to the subject of 
enduring peace through law, such as 
the Committees on the Pacific Settle- 
ment of International Disputes, In- 
ternational Control of Atomic Ener- 
gy, Progressive Development of In- 
ternational Law, Offenses Against 
the Law of Nations, Law of Occupied 
Areas, United Nations, and others. 

If our world is to be a world of 
law, international legislation must be 
accomplished. Since there is no world 
parliament, international legislation 
must be achieved through multipar- 
tite agreements. These multipartite 
agreements will have an impact upon 
the constitutional law of our coun- 
try, and consequently one of our 
most important committees is the 
one that goes under the title: Con- 
stitutional Aspects of International 
Agreements. Harold E. Stassen, Pres- 
ident of the University of Pennsyl- 
vania, is chairman of that committee 
and his committee, working jointly 
with the Association’s Committee on 
Peace and Law, are in process of 
doing an outstanding piece of work 
on this subject. It is anticipated that 
the results of the joint studies of 
these two committees will go a long 
way toward clarifying the relation- 
ship between multipartite interna- 
tional agreements and the existing 
constitutional law of our country. 

The Section by no means devotes 
itself entirely to the subject of world 
peace through law. It has two com- 
mittees actively studying the subject 
of comparative law—what the fea- 
tures of other legal systems are that 
are of interest to the American law- 
yer and what ideas can we draw 
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from other legal systems which will 
of aid to us. Also, of course, the 
field of technical international law 
is an important concern of the Sec- 
tion, and for that reason many of 
the most distinguished specialists in 
the field of international law are to 
be found among our membership. 


SECTION OF 
MINERAL LAW 


=" Peter Q. Nyce, Chairman of the 
Mineral Law Section of the Ameri- 
can Bar Association, has prepared an 
outstanding program for the meeting 
to be held at the Ambassador Hotel 
in New York. 

The Council and committee chair- 
men are meeting at 4:00 P.M. on 
September 17 in Mr. Nyce’s suite at 
the Waldorf. 

The following is a synopsis of the 
general meeting of the Section to 
be held on September 18: 

Rayburn L. Foster, of the Phillips 
Petroleum Company, will give an 
address on “Production and Gather- 
ing under the Natural Gas Act”. 
This will contain the principal fea- 
tures of the recent case decided by 
the Federal Power Commission in de- 
termining that the Phillips Petro- 
leum Company did not come within 
the provisions of the Natural Gas 
Act. It is a very important deci- 
sion and involves many legislative 
questions. 

“The Developments in the Field 
of Unitization” will be discussed by 
Martin A. Row. Robert E. Lee Hall 
will discuss “Coal and Congress; 
1950-1951”. 

“The Practical Aspects of the Tide- 
lands Issue” will be discussed by 
Lucius M. Lamar and John A. Gage 
will discuss the “Legal and Other 
Aspects of Percentage Depletion”. 

F. A. Macdonald and B. Tracy 
Ansell will discuss “Coal and the 
Courts; 1950-1951”. 

In addition to the above, there 
will be the reports of the Chairman 
and the Secretary, the Committees 
on Membership, Publications Com- 
mittee, General Advisory Commit- 
tee, Natural Gas, and a special re- 
port on the Mineral Law Section 


Organization, Each of these subjects 
will be thrown open for discussion. 

A banquet will be held the eve- 
ning of September 18 at 7:30. The 
speaker for the banquet will be an- 
nounced later. 

On the morning of September 19, 
Thomas E. Sunderland will give an 
address on “A Review of Recent 
Antitrust Litigation and Legisla- 
tion”. In addition there will be a 
report of the Committee on Hard 
Minerals, the report of the Nominat- 
ing Committee, and the election of 
officers and members of the Council. 

The legislature of Illinois has 
recently passed a rather comprehen- 
sive oil and gas conservation law, 
the same being S.B. 544 of the 1951 
session of the legislature. This law 
contains many of the provisions 
that are considered necessary in the 
proper conservation of oil and gas. 
At the same time, an interpretative 
law was passed, being S.B. 545, also a 
law to extend the Compact for a 
period of four years. 

Kansas also recently passed a law 
extending the Compact. 

The States of Indiana and Ohio 
adopted several important amend- 
ments to their present oil and gas 
conservation laws. 

The State of New Jersey recently 
passed a law concerning under- 
ground storage of natural gas in 
that state. Laws were also recently 
passed by Kansas and Oklahoma, 
entitled “Condemnation for the pur- 
pose of underground storage of 
naturai gas”. 


SECTION OF 
MUNICIPAL LAW 


® The Section of Municipal Law 
can take credit as a leader in inter- 
professional co-operation. In 1947 
the Section took the initiative in the 
formation of a joint group to make 
a study of “Fundamental Considera- 
tions in Rates and Rate Structures 
for Water and Sewage Works”. The 
joint group was made up of com- 
mittees from the Section and the 
American Society of Civil Engineers 
and of representatives of six other 
national organizations. The joint 
group got down to serious work in 
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1948. It took three years of sustained 
effort to complete the project. The 
work was marked throughout by un- 
usual objectivity and a rare spirit of 
co-operation. The Section committee- 
men found their associations with 
the other members of the Joint 
Group to be very congenial and stim- 
ulating. The report of the joint 
group was published in a recent 
of the Ohio State Law 
Journal. Five thousand reprints of 
the one hundred twenty-six page re- 
port were prepared for distribution 
among interested public officials, 
lawyers, engineers, finance men and 
others all over the United States. 


number 


Activities of Sections and Committees 


At the present time the Section 
is initiating a conference looking to 
the organization of a second joint 
group to undertake a study of an- 
other problem of great interest to 
community life in America. A con- 
ference has been called in New York 
City for September 16, 1951, to con- 
sider the feasibility of co-operative 
action in the making of a thorough 
study of one or more of the major 
aspects of the pressing problem of 
urban traffic congestion. The follow- 
ing organizations have been invited 
to participate in the discussions: 
American Society of Civil Engineers, 
American 


Municipal Association, 
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® The Committee on Continuing 
Legal Education of the American 
Law- Institute collaborating with the 
American Bar Association reports 
the following recent activities: 

The most recent of the Commit- 
tee’s practical handbooks have been 
remarkably well received by the Bar 
throughout the country, and sales 
have exceeded expectations. These 
handbooks include: 

Procedure Before the Bureau of 
Internal Revenue, by Edgar J. Good- 
rich and Lipman Redman. 

Bankruptcy and Arrangement Pro- 
ceedings, by John E. Mulder and 
Leon S. Forman. 

Organizational Problems of Small 
Businesses, by Leonard Sarner. 

The Drafting of Corporate Chart- 
ers and By-Laws, by Kurt F. Pantzer 
and F. Hodge O’Neal. 

The Federal Wage and Hour 
Book, by Charles E. Livengood, Jr. 

All these books are included in 
Series Two of the committee’s publi- 
cations. The final book in the Series, 
Family Law, by Nochem S. Winnet 
and Wendell B. Gibson, will be off 
the press in the very near future. 


As of June 30, 1951, more than 
35,000 of the committee’s publica- 
tions had been sold. In addition to 
those listed above, the committee has 
also produced six handbooks com- 
prising Series One, as follows: 

Legal Problems in Tax Returns, 
by Thomas P. Glassmoyer and Sher- 
win T. McDowell. 

Lifetime and Testamentary Estate 
Planning, by Harrison Tweed and 
William Parsons. 

The Drafting of Partnership Agree- 
ments, by John E. Mulder and Mar- 
tin M. Volz. 

Labor Relations Law, by Marcus 
Manoff. 

Basic Accounting for Lawyers, by 
Barton E. Ferst. 

Price Discrimination and Related 
Problems Under the Robinson Pat- 
man Act, by Cyrus Austin. 

The literature may be purchased 
at $2.00 per copy or $10.00 for either 
Series One or Two, each series com- 
prising six books, through the Com. 
mittee on Continuing Legal Educa- 
tion, 133 South 36th Street, Phila- 
delphia 4, Pennsylvania. 

Plans are under way for partici- 


Automotive Saféty Foundation, Fed- 
eral Bureawof Public Roads, The 
Eno Foetindation, Institute of Traffic 
Engineers, Investment Bankers As- 
sociation of America, National Safe- 
ty Council and Regional Plan Asso- 
ciation, Inc. 

The Section is strongly committed 
to a policy of co-operation within the 
\merican Bar Association. A princi- 
pal feature of the program for the 
1951 Annual Meeting will be a Sym- 
posium on Urban Redevelopment to 
be presented jointly by the Section 
of Real Property, Probate and Trust 
Law and the Section of Municipal 
Law. 


pation by the committee in institutes 
and lecture courses during the fall 
and winter in the following commu- 
nities: 

Pennsylvania: Philadelphia—The 
Administration of Decedents’ Estates 
(twelve lectures), Practical Institutes 
for beginning members of the Bar; 
Occasional Saturday Forums on spe- 
cial subjects; Williamsport—(Series 
of eight Institutes); Norristown (Se- 
ries of seven Institutes) ; Harrisburg; 
Pittsburgh; Lancaster; York; Butler; 
Bethlehem; Wilkes-Barre; Pottsville. 
Wisconsin: Madison (Legal Prob- 
lems of Small Businesses) ; Milwau- 
kee (Drafting of Corporate Instru- 
ments—midwinter meeting Wiscon- 
sin Bar Association), North Carolina: 
(Series of Institutes in eight regions 
of the state). Tennessee: Nashville 
(Lifetime and Testamentary Estate 
Planning, Vanderbilt University 
School of Law). Kentucky: Louis- 
ville (Two-day Tax School). Georgia: 
(Two-day program midwinter meet- 
ing Georgia Bar Association), Vir- 
ginia: (State and Regional basis). Dis- 
trict of Columbia; Oklahoma; Nebras- 
ka; New York; North Dakota; Mis- 
sourt; West Virginia; New Hamp- 
shire; Connecticut; Ohio; Iowa. 

Additional projects in other com- 
munities are in various stages of ne- 
gotiation and development, includ- 
ing a possible program in Mississippi 
and one in Minneapolis under the 
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Bar Activities 


auspices of the Hennepin County 
Bar Association. 

A two-day Institute on Organiza- 
tional and Operational Problems of 
Small Businesses was sponsored by 
the Ohio State Bar Association at 
Granville, Ohio, on June 14 and 15, 
1951. The Chairman in charge was 
Justin H. Folkerth, of Columbus, 
Robert P. 
Goldman, of Cincinnati, and Joseph 


and moderators were 


O’Meara, of Columbus. The speak- 
ers were James H. Spencer, Detroit, 
Arch M. Cantrall, Clarksburg, West 
Virginia, Jerome B. Lieber, of Pitts- 
burgh, Richard Douglas, of Cleve- 
land, Owen F. Walker, of Cleveland, 
and David B. Buerger, of Pittsburgh. 

The Institute on Procedure Before 
the Bureau of Internal Revenue 
was given in Evansville, Indiana, 
on March 30, 1951. The Chairman 
was William T. Fitzgerald and the 
speaker was Darrell Wiles, of St. 
Louis, Missouri. 

The Drafting of Corporate Instru- 
ments and Partnership Agreements 
was the subject of an institute held 
in Deadwood, South Dakota, August 
23, 1951, under the sponsorship of 
the South Dakota Bar Association. 
The chairman in charge was Robert 
E. Driscoll, Jr., of Lead, South Da- 
kota, and the speakers were Kurt F. 
Pantzer and Robert S. Ashby, of 
Indianapolis, Indiana. 

An institute on trial practice was 
sponsored by the North Dakota 
State Bar Association in Bismarck, 
North Dakota, on August 22 and 23. 
The speakers were Gustavus Loe- 
vinger, of St. Paul, Minnesota, and 
Clifford W. Gardner, of St. Paul. In 
addition, on August 25, an institute 
was held at the same time on Oil 
and Gas Leases and the speaker was 
T. Murray Robinson, of Oklahoma 
City, Oklahoma. 


Oe 


® Philip R. Gebhardt was elected 
President of the New Jersey State Bar 
Association at its annual meeting 
which was held at Atlantic City, May 
24-26. Other officers elected were 
George P. Moser, First Vice Presi- 
dent; Edward T. Curry, Second Vice 
President; Forster W. Freeman, Jr., 
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Philip R. 
GEBHARDT 


Third Vice President; Lionel P. Kris- 
teller, Treasurer; and Emma E. Dil- 
lon, Secretary. Directors for the en 
suing year are John H. Yauch, Jr. 
Douglas V. Aitken, Robert J. Tait 
Paul, Theodore D. Parsons, Robert 
B. Meyner, Robert S. Snevily, Mil- 
ton T. Lasher, Louis Auerbacher, 
Jr., Frank H. Eggers, Edward G. 
Weiss, and Jerome L. Lessler. 


° 


® The Annual Summer Meeting of 
the New York State Bar Association 
was held on June 22 and 23 at 
Saranac Inn, New York, with an at- 
tendance of six hundred members 
and their wives. Presiding over the 
meeting was Arthur Chamberlain, of 
Rochester, President of the Associa- 
tion, with Raymond N. Caverly, of 
New York City, as General Chair- 
man. 

Friday morning's session was en- 
tirely devoted to a Legal Aid Forum, 
under the leadership of the Associa- 
tion's Chairman of the Committee 
on Legal Aid, George S. Van Schaick, 
of New York City. During this 
session, the members heard addresses 
by Albert Conway, Associate Judge, 
New York State Court of Appeals, 
speaking on legal aid as “A Chal- 
lenge to the Bar’. Frances C. Dwyer, 
of Atlanta, Georgia, Director of 
the National Legal Aid Association 
and a member of the Standing Com- 
mittee on Legal Aid Work of the 
American Bar Association, spoke on 
“An Essential Community Service”, 
and Robert K. Bell, former Presi- 
dent of the New Jersey State Bar 
Association, discussed “The New 
Jersey Plan”. 

Speaking during the Saturday 
morning meeting were Paxton Blair 





on Lawyers and Education”, and 
Manly Fleischmann, Administrator 
of the National Production Author- 
ity, on’ “Legal and Administrative 
Problems of Defense Mobilization”, 

The Committee on Improvement 
of Judicial Administration, with 
Chairman Cloyd Laporte, of New 
York City, presiding, passed a reso- 
lution in vigorous condemnation of 
the current attempts of organized 
pressure groups to influence the con- 
duct of trials and the action of prose- 
cuting authorities. The committee 
assumed the task of investigation 
of the situation and will report its 
findings for action to the New York 
State Bar Association at its 75th 
Annual Meeting in New York City, 
January, 1952. 

The Committee on Civil Rights, 
presided over by Louis Waldman of 
New York City, announced that it 
would undertake two studies: the 
first on the practice of televising pub- 
lic hearings of executive or legis- 
lative hearings and the proposed tele- 
vising of courtroom trials. Simul- 
taneously, the committee will inves- 
tigate the entire question of congres- 
sional and legislative hearings to 
develop a code that will harmonize 
public interest with the individual's 
civil rights. 

The Committee To Cooperate 
with the American Bar Association, 
Local Bar Associations and _ Feder- 
ations of Bar Associations, headed by 
Hugh G. Bergen of Jamaica, New 
York, recommended that President 
Chamberlain call a conference of 
local bar association officers through- 
out the state to be held in New 
York City in conjunction with the 
Annual Meeting of the American 
Bar Association. 

The Committee on International 
Law, with William Roy Vallance of 
Washington, D. C., Chairman, 
adopted a resolution deploring the 
action taken by the Iranian govern- 
ment in violating its contract with 
the oil company. 

The summer meeting was brought 
to a formal close by a dinner held 
Saturday evening, over which the 
President of the Association, Arthur 
Chamberlain, presided. 
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The Administrative Procedure Act 


(Continued from page 644) 


aminers are removable only for good 
cause established and determined by 
the Commission. And they are not 
subject to efficiency ratings by their 
employing agencies. 

In carrying out the Act’s provi- 
sions ON examiners, great contro- 
versy arose over whether incumbents 
should be “covered in” or tested as 
to their integrity and ability. The 
Civil Service Commission shirked its 
responsibilities and the first year 
passed with nothing accomplished. 
Under prodding from the American 
Bar Association and Congress, the 
Commission finally issued regula- 
tions governing appointment, com- 
pensation and removal of hearing 
examiners.’7 To insure elimination 
of incompetents among incumbents 
of examiner positions the Commis- 
sion appointed an _ outstanding 
group of consultants, Included in 
this group were two nationally 
known state supreme court justices, 
Douglas L. Edmonds, of California, 
and Laurance M. Hyde, of Missouri; 
two former presidents of the Ameri- 
can Bar Association, Willis Smith 
and Joseph W. Henderson; and the 
man who rendered such outstanding 
service as chairman of the American 
Bar Association’s Administrative 
Law Committee that he received the 
Association's Gold Medal for his 
work on the bills that became the 
Administrative Procedure Act, Carl 
McFarland.** This _ distinguished 
consultant group spent months of 
effort at this task only to have their 
recommendations so ignored by the 
Commission as to justify their res- 
ignation with the statement as to 
the Commission’s actions that “The 
result has dissipated the long and 
uncompensated services of the con- 
sultants,’’3® 

The Civil Service Commission 
seems so imbued with the impor- 
tance of administrators and prose- 
cutors and so little acquainted with 
the high function performed by ex- 
aminers in making decisions on 
whether the administrators and pros- 





ecutors have acted fairly in accord- 
ance with legal requirements that it 
either cannot or will not assign to 
hearing examiners the importance 
which their function demands. The 
Commission evidently let adminis- 
trators talk it into allowing admin- 
istrators to determine all matters 
relative to promotions of hearing ex- 
aminers rather than carry out its 
duties under the Act. The Attorney 
General of the United States then 
rendered an opinion on February 
23, 1951, in which he held in sub- 
stance that this abrogation of duty 
by the Commission is a violation of 
the Act.4° The Attorney General 
said in part:*! 

If salaries and promotions are sub- 

ject to agency control, there is always 

danger that a subtle influence will be 
exerted upon the examiners to decide 
in accordance with agency wishes. 

The Committee reports demonstrate 

the intention of the Congress to mini- 

mize this hazard. 

The Supreme Court of the United 
States on February 26, 1951, express- 
ly recognized that “. .. The enhance- 
ment of the status and function of 
the trial examiner was one of the 
important purposes of the movement 
for administrative reform’*? as 
Administrative 
Procedure Act, and referred to the 
fact that “ 
Procedure Act 


expressed in the 


the Administrative 
contains detailed 
provisions designed to maintain 
high standards of independence and 


competence in examiners. . . .”* 


In an earlier decision that Court 
had stressed the Act’s requirement 
of “. . . examiners whose independ- 
ence and tenure are so guarded by 
the Act as to give the assurances of 
neutrality which Congress thought 
would guarantee the impartiality of 
the administrative process”.*4 





37. Federal Personnel Manual, Chapter 21, 
pages 21371-374, §§ 34.4-34.12 of ‘Laws, Rules 
and Regulations’. 

38. See ‘‘The Association Medal: Carl McFar- 
land Receives the 1946 Award'’, 32 A.B.A.J. 837, 
December, 1946. 

39. Letter of July 25, 1949, from Carl McFar- 
land, Chairman, Consultants for Hearing Ex- 
aminer Personnel to Harry B. Mitchell, President, 
United States Civil Service Commission. 

40. This opinion is reproduced in a committee 
print by the Senate Committee on the Judiciary 

41. Ibid at 3. 
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It is to be hoped that the Civil 
Service Commission’s record in the 
future will show that at long last 
it will assign the importance to hear- 
ing examiners which the Attorney 
General and the Supreme Court 
have already enunciated, or all juris- 
diction over examiners should be 
taken from the Commission. The 
Act is expressly designed to give ex- 
aminers a new important status. It 
really required a deep revision in 
the attitude of administrators and 
the Commission toward the function 
and duties performed by examiners 
as a part of the administration of 
justice. If the Commission continues 
to drag its feet and play down the 
importance and preferred status of 
examiners, the only solution is to 
take administrative control of ex- 
aminers from it and vest that con- 
trol in some officer like the Director 
of the Administrative Office of the 
United States Courts or a new ag- 
ency along similar lines. 


Act Raises Questions 
as to Scope of Judicial Review 
The two questions most debated by 
writers and lawyers, and for that 
matter by federal judges in their 
decisions, since the Administrative 
Procedure Act became law, are as 
follows: (1) Whether the act ex- 
panded the scope of judicial review 
of decisions of administrative agen- 
cies, and (2) Whether the Act ex- 
panded the availability of judicial 
review.*5 

After lower court decisions both 
ways, the Supreme Court of the 
United States on February 26, 1951, 
in Universal Camera Corporation v. 
National Labor Relations Board, 
held that the scope of judicial re- 
view had been expanded by the Act. 
In holding that the Act’s require- 





42. Universal Camera Corp. v. National Labor 
Relations Board, 71 Sup. Ct. 456, 467. 

43. Ibid, 468; § 11, Administrative Procedure Act. 

44. Wong Yang Sung v. McGrath, supra note 
22 at 52. 

45. See Dickinson, ‘“‘Administrative Procedure 
Act: Scope and Grounds of Broadened Judicial 
Review’’, 33 A.B.A.J. 434 (1947), Schwartz, ‘‘Ad- 
ministrative Finality and the Administrative Pro- 
cedure Act’’, 37 Geo. L. J. 526 (1949). 

46. 71 Sup. Ct. 456. See also companion case 
of National Labor Relations Board v. Pittsburgh 
S.S. Co., 71 Sup. Ct. 453, decided at same time. 
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ment of review of “the whole rec- 
ord” alters*? and goes further than 
the “substantial evidence” rule, the 
Supreme Court again, as it did in 
the case of Wong Yang Sung v. 
McGrath, supra, served emphatic 
notice that it will give a very liberal 
and broad interpretation to the lan- 
guage of the Act to enable the ac- 
complishment of the purposes which 
the Congress had in mind in adopt- 
ing it. This decision wipes out the 
practice of some federal courts of 
stopping their judicial review and 
entering a decision of affirmance at 
the point where their attention is 
directed to evidence in the record 
which is substantial and which 
standing alone sustains the adminis- 
trative findings of the agency whose 
decision is under review.*® Now the 
courts must take “into account con- 
tradictory evidence or evidence from 
which conflicting inferences could 
be drawn... .” And in considering 
“The substantiality of evidence [the 
reviewing court] must take into ac- 
count whatever in the record fairly 
detracts from its weight”’.“® The 
question before reviewing courts will 
now be whether the opposing evi- 
dence in the record destroys the 
“substantial” character of the evi- 
dence which is relied upon to sup- 
port agency findings. 

Those who have come into con- 
test with federal agencies know how 
much the Universal Camera Corpor- 
ation decision means in securing ju- 
dicial relief from agency findings 
and conclusions which sometimes 
seem predetermined even before 
the agency hearing begins. No long- 
er can the courts point to the evi- 
dence in the record offered by the 
agency's staff, ignore the other op- 
posing evidence, and say that the 
court is helpless to aid those con- 
testing the agency’s decision because 
the court is unable to say that the 
evidence supporting the agency's 
findings—standing alone—is not sub- 
stantial. One-sided court review of 
agency decisions is thus ended and 
this is indeed a great contribution by 
the Administrative Procedure Act. 

There are also lower court deci- 
sions both ways on whether the Ad- 
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ministrative Procedure Act has ex- 
panded the availability of judicial 
review of agency decisions.5° The 
Supreme Court expressly declined 
to decide this question in McGrath 
v. Kristensen™ although it affirmed 
on other grounds the decision of 
the Court of Appeals for the Dis- 
trict of Columbia®? holding the Act 
had expanded judicial review of 
deportation orders. 

The Act provides in Section 10 
that: “Except so far as (1) statutes 
preclude judicial review, or (2) agen- 
cy action is by law committed to 
agency discretion—any person suffer- 
ing legal wrong because of any ad- 
verse action, or adversely affected 
or aggrieved by such action within 
the meaning of any statute, shall be 
entitled to judicial review thereof.” 
The right to judicial review is thus 
a qualified right and the most diff- 
cult problems before the courts have 
involved whether particular cases 
involve statutes that “preclude” ju- 
dicial review or involve unreview- 
able “discretion”.5* And those terms 
are not clearly defined either in the 
Act or in its legislative history. Fail- 
ure of writers and the courts to note 
these important qualifications has 
already been a source of comment.*4 
If the Supreme Court does not call 
a halt to the present tendency of low- 





47, In its brief the Government had argued that 
“the scope of review has not been altered"’ by the 
Administrative Procedure Act. (page 58). 

48. See Wong Yang Sung v. McGrath, supra, 
note 22 at 459-464; Nationa! Labor Relations Board 
v. Standard Oil Co., 138 F. (2d) 885, 887 (C.A. 
2d, 1943). 

49. Wong Yang Sung v. McGrath, supra, note 
22 at 464, 

50. Cases holding that availability of review was 
expanded are: United States ex rel. Trinler v. 
Carusi, 166 F. (2d) 457 (C.A. 3d 1948) case abated 
for failure to substitute parties, 168 F. (2d) 1014; 
Unger v. United States, 79 F. Supp. 281 (E.D. Il., 
1948); Snyder v. Buck, 75 F. Supp. 902 (Dist. Col. 
1948) vacated on ground abated, 179 F. (2d) 466 
affirmed 340 U.S. 15 (1950). Cases contra are: 
Olin Industries v. National Labor Relations Board, 
72 F. Supp. 225 (Mass. 1947); Hargis v. Wabash 
Railroad Co. 163 F. (2d) 608 (C.A. 7th 1947); 
United States ex rel. Von Kleczkowski v. Watkins, 
71 F. Supp. 429 (S.D. N.Y. 1947). See Friedman 
v. Schwellenbach, 159 F. (2d) 22, 25 (App. D.C. 
1946), cert. den. 330 U.S. 838, reh. den. 331 U.S. 
865 (1947) denying review of civil service em- 
ployees’ separation from employment. 

5). McGrath v. Kristensen, 340 U.S. 162 (1950) 

52. 179 F. (2d) 796 (1949). 


53. In the cases cited supra note 50 both 
grounds were urged. See also City of Dallas v. 
Rentzel, 172 F. (2d) 122 (C.A. 5th 1949) cert. den. 


er courts to give broad scope to these 
exceptions the Act’s object of pro- 
viding an effective brake upon ar- 
bitrary administrative action will 
have been largely vitiated. For an 
increase in the availability of judi- 
cial review to insure enjoyment of 
the Act’s checkrein on federal agen- 
cies was one of the key objectives of 
the Congress. 

The congressional reports say that 
instances where statutes preclude ju- 
dicial review are few.®® Such state- 
ments seem to indicate that Con- 
gress had in mind express preclu- 
sion®® or at least such unequivocal 
statements in congressional reports 
that judicial review was not to be 
available as to leave no doubt as to 
congressional intention.57 Under 
these circumstances, the Congress 
hardly seems to have intended to 
codify into the Act the doctrine of 
implied preclusion of judicial re- 
view.58 The fair conclusion seems 
to be that “implied” was changed to 
“affirmative” preclusion. Even prior 
to the adoption of the Act a limit 
had been placed upon such judicial 
abdication.®® 

The courts seem unanimous on 
the point that existence of an ap- 
plicable statutory provision that ad- 
ministrative findings or decisions 
are “final” does not preclude ju- 





338 U.S. 858 (1949); McGrath v. Zander 177 F. (2d) 
649 (App. D.C. 1949); and Lansden v. Hart, 180 F. 
(2d) 679 (C.A. 7th 1950) cert. den. 340 U.S. 824, 
894 (1950); United Electrical Workers v. Lilienthal, 
84 F. Supp. 640; Lang Transportation Corp. v. 
United States, 78 F. Supp. 915 (Cal. 1948); In re 
Electric Power & Light Corp., 180 F. (2d) 999 (C.A. 
2d, 1950). 

54. Davis, ‘Scope of Review of Federal Adminis- 
trative Action’’, 50 Colif. L. Rev. 559, 561-562 
(1950). 

55. S. Doc. No. 248, 79th Cong. 2d Sess., pages 
212, 274, 368. For an example of an express 
statutory preclusion of judicial review, see Inter- 
national Union v. Bradley, 75 F. Supp. 394 (D.C. 
Dist. Col. 1948). 

56. An earlier draft of the Bill did not have the 
words ‘‘expressly'’ ahead of “‘preciude’’. $. 7, 
H. R. 1203, 79th Cong. Ist Sess. No explanation 
was given for its deletion in the final draft. 

57. Cf. Ludecke v. Watkins, 335 U.S. 160 (1948), 
holding that Congress did not intend judicial re- 
view of action under Alien Enemy Act of 1798 al- 
though the Act does not expressly so provide. 

58. Switchmen's Union v. National Mediation 
Board, 320 U.S. 297 (1943). Kirkland v. Atlantic 
Coast Line RR., 167 F. (2d) 529 (App. D.C. 1948), 
cert. den. 335 U.S. 843, holds the Administrative 
Procedure Act did not change this doctrine. 

59. Stork v. Wickard, 321 U.S. 288 (1944); 
Estep v. United States, 327 U.S. 114 (1946). 
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dicial review under the Act.” Sec- 
tion 10(c) of the Act provides for 
judicial review of “every final agen- 
cy action for which there is no other 
adequate remedy in any court” in 
action 


addition to “every agency 


made reviewable by statute”. There 
could be no rational basis tor the 
first quoted language if review is 
“precluded” in every instance where 
it is not expressly conferred by stat- 
ute. Therefore, the Act by its own 
terms confers a right of review inde- 
pendently of the right conferred by 
other statutes. 

While conceding that *. . . the 
\dministrative Procedure Act does 
not provide for judicial review of 
everything done by an administra- 
tive agency”,*! and that the broad 
sweep of some of the language of 
the Act offers an opportunity for 
courts to place divergent interpre- 
tations upon that language, it is 
believed that the Act should be 
liberally construed to accomplish the 
aims and purposes of Congress in 
adopting it. One of the chief aims 
was to expand, not to preclude o1 
limit judicial review, thereby pro- 
viding an effective check on admin- 
istrative action, Under these circum- 
stances the doctrine of implied pre- 
clusion of judicial review should not 
be applied in any case under the Act. 
Review should be denied only where 
the intent of Congress to preclude is 
clearly, affirmatively and unequivo- 
cally expressed in direct language 
either in the agency statute or in 
oficial congressional 
conclude that review is preciuded 


reports. To 


from mere statutory silence is a vio- 
lation of the spirit, if not the letter, 
of the Act. 

The Act’s preclusion of judicial 
review of agency action “by law com- 
mitted to agency discretion” should 
be narrowly confined because Sec- 
tion 10(e) of the Act expressly con- 
fers power to set aside action re- 
sulting from an “abuse of discre- 
tion”.82 Clearly there could be no 
complaint unless such “‘abuse” exists. 
lt has been correctly stated that this 
“discretion” exception “is the sub- 
ject of considerable confusion in the 
case law’’.68 






In addition to the exceptions from 
judicial review just discussed, the 
Administrative Procedure Act has 
not removed the road blocks to ju- 
dicial review which are contained 
in the doctrines of exhaustion of 
administrative remedies,** primary 
jurisdiction® and preliminary o1 
procedural orders.® 

Judicial review is the real key- 
stone of the Act as it is the means by 
which most of its remedial provi- 
sions are to be made effective. The 
very phrasing of the 
creates a presumption in favor of 


exceptions 


judicial review. Senator McCarran, 
author of the Act, directly stated 
that judicial review was being sup- 
plied by the Act in instances where 
particular agency statutes did not 
then provide review.** If the Su- 
preme Court does not conclude that 
the exceptions precluding judicial 
review and discretionary actions are 
to be given a narrow interpretation 
in order that the objectives of the 
Act may be accomplished, the Con- 
gress should rewrite these exceptions 
to expressly provide for that inter 
pretation.®* 
Organized Bar 

Cannot Rest on Its Oars 

Five years of experience under the 
Administrative Procedure Act dem- 
onstrates that the Bar cannot rest on 
its oars and assume that with the 
adoption of that Act everything 
needed to curb arbitrary, capricious 
and oppressive action by federal ad- 
ministrative agencies was accom 
plished. Scuttling of the benefits of 
the Act insofar as emergency agen- 
cies are concerned, at the very time 
when those agencies have extended, 
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or are getting ready to extend, their 
controls so as to affect directly or in- 
directly nearly every person in the 
nation is already an accomplished 
fact. This express scuttling in the 
National Production Act of 1950 of 
the safeguards in the Administrative 
Procedure Act slipped through the 
Congress so quietly that not a single 
voice of protest was heard against 
it. The Bar was asleep at the switch. 
It was excesses and usurpations of 
power by wartime agencies affecting 
nearly every person in the nation 
during World War II which gave 
the final great impetus for passage 
of the Administrative Procedure Act. 
This experience demonstrates the 
necessity for constant vigilance not 
only to prevent congressional nul- 
lification of the Act but the equally 
important and less dramatic whit- 
tling away and erosion of the Act’s 
protective safeguards by judicial in- 
terpretations which confine its scope 
to a narrow orbit. 

The Supreme Court of the United 
States in the decisions where it has 
interpreted and applied the Act 
has given this legislation a liberal 
interpretation. The later decisions 





60. U. S. ex rel. Trinler v. Carusi, supra note 
50; U. S. ex rel. Cammarata v. Miller, 79 F. Supp. 
643 (S.D. N.Y. 1948); Scholnick v. Clork, 81 F. 
Supp. 298, 300 (Dist. Col. 1948); Snyder v. Buck, 
supra, note 50. 

61. Hearst v. Federal Communications Commis 
sion, 167 F. (2d) 225, 227 (App. D.C. 1948) deny 
ing review of critical statements in an F.C.C. pub- 
lication against petitioner's radio station. 

62. See McCarran, ‘Improving ‘Administrative 
Justice’: Hearings and Evidence; Scope of Judicial 
Review’, 32 A.B.A.J. 827 at 893 (1946), where the 
author of the Administrative Procedure Act states 
“it would be hard, therefore, for anyone to argue 
that this Act did anything other than cut down 
the ‘cult of discretion’,’" and further that ‘‘judi- 
cial seview is not merely available but is plenary 
in every proper sense of the word’’ under the Act 

63. Davis, supra note 54 at page 560. See cases 
cited supra note 53. 


64. Olin Industries v. N.L.R.B., supra note 20; 
McGrath v. Zander, supra note 53; Scholnick v 
Clark, 81 F. Supp. 298 (Dist. Col. 1948). 

65. See Trans-Pacific Airlines v. Hawaiian Air- 
lines, 174 F. (2d) 63 (C.A. 9th 1949) and compare 
Modern Air Transport Co. v. Civil Aeronautics 
Board, 179 F. (2d) 622 (C.A. 2d 1950). 

66. Eastern Utilities Ass'n. v. $.E.C., 162 F. (2d) 
385 (C.A. Ist 1947). 

67. See 92 Cong. Rec. 2195 (1946), the quota- 
tions from the Senator's article, supra, note 62, 
and 32 A.B.A.J. 247 (1946). 

68. The late Judge Ransom urged amendments 
to the Act to assure ‘the substance and reality of 
plenary review by law-governed courts’’, saying 
that “Judicial abdication and agency manipula- 
tion ore defeating and denying the intended ac- 
tuality of review."' His views are quoted in Wiley, 
“Administrative Low: Further Improvements in 
Agency Procedure, 34 A.B.A.J. 877 at 880 (1948). 


September, 1951 * Vol. 37 70S 
























a. nar er aatntie eet —-e 


The Administrative Procedure Act 


herein reviewed are in keeping with 
the Court’s first statement on the 
Act’s high purposes and broad scope, 
that: 6 
The Administrative Procedure Act 
was formed against a background of 
rapid expansion of the administrative 
process as a check upon administra- 
tors whose zeal might otherwise have 
carried them to excesses not contem- 
plated in legislation creating their 
offices. It created safeguards even nar- 
rower than the constitutional ones 
against encroachment on _ private 
rights. 
In other cases a majority of the 
Court have ignored the Administra- 
tive Procedure Act, even though it 
is urged upon them, and applied the 
doctrine of “implied” preclusion of 
judicial review of administrative ac- 
tion’ rather than the doctrine of 
“afrmative” preclusion of judicial 
review which the Act is believed to 
require. The broad opportunity for 


judicial review to insure what the 
Court has properly called the ‘‘safe- 
guards” provided in the Act can well 
become: illusory in the light of a 
narrow construction of the avail- 
ability of that review. 

Certain it is that if the Bar is not 
constantly on the alert against legis- 
lation and court decisions which im- 
pair or nullify the Act the gains ac- 
complished by this statute will soon 
be frittered away. The Administra- 
tive Procedure Act was designed to 
get us back to a government of laws 
and away from arbitrary, capricious 
and oppressive action based on the 
whims of men. To fully realize, and 
hold, this objective requires con- 
tinued vigilance. To relax may mean 
a rude awakening after the protec- 
tions of the Act have been gradually 
weakened or ended in many impor- 
tant respects. 


One who reviews today the devel- 
opments of the past five years is 
bound to observe that the over-all 
results in protection against arbi- 
trary federal agency action have 
been good and of incalculable bene- 
fit to those who are regulated by or 
who come into contest with govern- 
ment agencies. But he is also bound 
to observe that out on the frontiers 
marked out by that Act one of the 
chief developments is an intensified 
effort by federal administrators and 
agencies to whittle away, or escape 
entirely, the basic guarantees of fair 
play which that Act is supposed to 
provide by securing exemptions 
from its provisions. 





69. Mr. Justice Jackson in United States v 
Morton Salt Co., 338 U.S. 632, 644 (1950). 

70. Cf. Ewing v. Mytinger & Casselberry, Inc 
339 U.S. 594, 601 (1950). The same effect flows 
from denial of certiorari in Kirkland v. Atlantic 
Coast Line RR., supra. note 58. 





Courts, Departments and Agencies 
(Continued from page 689) 
tising that among independent to- 
bacco experts its brand has twice as 
many smokers as all other brands of 
cigarettes combined, that such experts 
smoke the brand because of their 
knowledge of the grades er quality of 
tobacco used therein, and that the 
brand contains less acid, nicotine and 
throat-irritating properties than other 
leading cigarette brands. 
=" In re American Tobacco Co., 
Doc, No, 4827, FTC, June 20, 1951. 
An order to cease and desist from 
falsely advertising that Lucky Strike 
cigarettes are preferred “2 to 1” by 
independent tobacco experts and 
contain less nicotine, acid and 
throat-irritating properties than oth- 
er leading brands was issued in this 
proceeding by the Federal Trade 
Commission. The claim that inde- 
pendent tobacco experts preferred 
Lucky Strike cigarettes because they 
knew the tobacco used therein was 
superior to and more expensive than 
that used in competing brands was 
based on results of a survey in which 
2,210 persons were interviewed. 
However, the Commission found 
that a number of persons classified 
as independent tobacco experts had 
“no connection whatsoever with the 
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tobacco business”. Moreover, “of 440 
of the 1,184 persons claimed by the 
respondent to be exclusive smokers 
of Lucky Strike cigarettes, approxi- 
mately 50 did not smoke cigarettes at 
all. More than 100 of the 440 wit- 
nesses testified that they did not 
smoke Lucky Strike cigarettes exclu- 
sively, and a number of them testi- 
fied that they smoked other brands 
exclusively”. Some of the persons in- 
terviewed, the Commission stated, re- 
ceived free cigarettes or sums of 
money. 

The findings concerning the acid 
and nicotine content and throat-irri- 
tating properties of the cigarettes 
parallel those made in the R. J. Rey- 
nolds Company and P. Lorillard 
Company cases (36 A.B.A.J. 493, 
June, 1950; 37 A.B.A.J. 150, Feb- 
ruary, 1951). The Commission said 
that the representations that Lucky 
Strike cigarettes contain less acid 
and nicotine than other leading 
brands were discontinued prior to 
the commencement of the proceed- 
ing, but it believed that it would be 
in the public interest to prevent a 
resumption of such claims by issuing 
a cease and desist order. Testimony 
from medical witnesses and results 
of chemical tests sustained the Com- 


mission’s finding that “the smoke’ 


from all the leading brands is irri- 
tating to the mucous membrane of 
the respiratory tract’. Furthermore, 
contrary to the manufacturer’s rep- 
resentations, Lucky Strike cigarettes, 
the Commission stated, are not ‘easy 
on one’s throat’, and do not provide 
protection against throat irritation 
and coughing. 


Further Proceedings in Cases 
Reported in This Division. 


® The following action has been 
taken by the United States Court of 
Appeals for the District of Colum- 
bia Circuit (see review supra): 
REVERSED AND REMANDED, July 12, 
1951: S$.S.W., Inc. v. Air Transport 
Association of America et al.—Ad- 
ministrative Law (36 A.B.A.]. 678; 
August, 1950) . 
® On July 20, 1951, the Court of 
Appeals for the District of Colum- 
bia, on rehearing in banc, reversed 
and remanded for further proceed- 
ings the order of the District Court 
for the District of Columbia in the 
case of Jn re Carter—Constitutional 
Law (35 A.B.A.J. 849, October, 
1949; 37 A.B.A.]. 224, March, 1951). 
The Court adhered to the opinion 
filed on January 18, 1951, by the 
majority of the division of three 
judges who first heard this appeal. 
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“Lawyers and the Legislative Development of the Law”, Harry W. Jones, Harv. L. Rev., ——, ——, (Part 3); 





The Survey of the Legal Profession 


(Continued from page 650) 
Division Il 
Public Service by Lawyers 

A. War Work and Service to Armed Farces 


“Legal Service for the Arraed Forces’, Milton J. Blake. 
“Legal Services to the Navy During World War IL”, J. Henry Neale. 
“War Time Work by Lawyers for the Navy”, Admiral Louis E. Denfeld (Ret.), 4.B.4.J., April, 1951. 


B. Legislation, Civil Service, Municipal Affairs 


A.B.A.J., July, 1951 (Part 1 condensed). 


‘Lawyers’ Contribution to the Merit System”, H. Eliot Kaplan, Good Government, July-August, 1951. 
“The Lawyer in Local Government”, Murray Seasongood, Syracuse L. Rev., Spring, 1951. 


C. Unauthorized Practice of Law 


“Unauthorized Practice”, Edwin M. Otterbourg, to be published for the Survey by Unauthorized Practice News. 


D. Other Fields 


“Public Relations”, George M. Morris. 
‘Arbitration and the Legal Profession”, Frances A. Kellor. 


Division Ill 
Judicial Service and Its Adequacy 


“Minimum Standards of Judicial Administration”, ed. Arthur T. Vanderbilt, Law Center of New York Univer- 


sity, 752 pages, 1950 (Adopted). 


“Minimum Standards of Judicial Administration: Extent of Acceptance’, Charles O. Porter, 4.B.A.J., August, 


1950. 


“Judicial Conferences and Judicial Councils”, Maynard E. Pirsig. 
“The Cost of Justice”, Harry D. Nims. 
“Administrative Agencies: State”, George Rossman. 


Division IV 
Professional Competence and Integrity 
A. Legal Education 


“Report on Prelegal Education”, Arthur T. Vanderbilt, N.Y.U.L. Rev., April, 1950. 
“Loan Plan for Law Students”, Reginald Heber Smith, Quarterly Report of the Conference on Personal Finance 


Law, Summer, 1951. 


“Materials of Law Study, Parts I and II”, Brainerd M. Currie, J. Legal Educ., Spring, 1951. 
“Case Method of Instruction”, Edmund M. Morgan. 
“College and Law School Education of the American Lawyer—A Preliminary Report: Part I’, Albert P. Blaustein, 


J. Legal Educ., Spring, 1951. 


“College and Law School Education of the American Lawyer—A Preliminary Report: Part II”, Albert P. Blau- 


stein, J. Legal Educ., Fall, 1951, or Spring, 1952. 


“Correspondence Schools”, Elbridge Bancroft Pierce. 

“Some Problems of the Metropolitan Law School”, Lowell S$. Nicholson. 

“Legal Education in Georgia” John W. Morland, Mercer L. Rev., Spring, 1951. 

“Legal Education in Pennsylvania”, Lon L. Fuller, Temple L. Rev., ——, —. 

“Law Schools of Tennessee”, Elliott E. Cheatham, Vand. L. Rev., April, 1950; Tenn. L. Rev., April, 1950. 

“The Modern Law Center”, Robert G. Storey, Southwestern L. J., Fall; 1950. 

“What Lawyers Read”, Albert P. Blaustein, N.Y.S.B.A. Bull., October, 1950; J. of Bar Assn. of State of Kan., 


February, 1951. 


“Loose Leaf Law Services’, Dorothea K. Blender. 


B. Admission to the Bar 


“Who Shall Be Called to the Bar?”, Homer D. Crotty, L.A. Bar Bull., May, 1951, (Abridged); Bar Exam., July, 1951. 
“Requirements for Admission To Practice in the Federal Courts”, Homer D. Crotty, Bar Exam., September, 1950. 
“Accreditation of Law Schools”, Homer D. Crotty, Bar Exam., July, 1950. 

“Admission of Attorneys from Other Jurisdictions”, Goscoe O. Farley, Bar Exam., September, 1950. 

“National Conference of Bar Examiners”, Marjorie Merritt, Bar Exam., August, 1949. 

“Bar Examinations: Should They Be Nationally Administered?”, Herbert W. Clark, A.B.A.]., December, 1950. 
“Bar Examinations: Part I: Administration, Preparation and Grading”, Shelden D. Elliott, Bar Exam., May, 1950. 
“Bar Examinations: Part II: Scope and Subject Content”, George Neff Stevens, Bar Exam., May, 1950. 

“Bar Examinations: Part III: Bar Examinations as Testing Devices”, Harold Shepherd, Bar Exam., March, 1950 
“Requirements for Admission To Practice Law and Correspondence Schools, Law Office Study, Private Study”, 


Marion R. Kirkwood, Bar Exam., January, 1951. 
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“Requirements Respecting Prelegal and Professional Education for Admission to the Bar in England, Ireland, the 
Australian States, New Zealand, and the Canadian Provinces”, Eustace Cullinan, Bar Exam., January, 1950, 
Part I; Bar Exam., March, 1950, Part IL. 

“Character Investigation: An Essential Element of the Bar Admission Process”, Will Shafroth, Bar Exam., O 
tober, 1949. 

C. Professional Ethics, Discipline, and Disbarment 

“Canons and the Recently Admitted Lawyer’, Elliott E. Cheatham. 

“A Preliminary Report on Character Requirements”, John G. Jackson, Ford: L. Rev., December, 1951. 

“Judicial Selection and Judicial Conduct”, Philbrick McCoy, So. Calif. L. Rev., December, 1950. 

“Discipline of Judges”, Frederic M. Miller. 

“Observance by the Bar of Stated Professional Standards”, Robert T. McCracken, Va. L. Rev., April, 1951. 

“Inculcation of Professional Standards, and the Function of the Lawyer”, Elliott E. Cheatham, Tenn. L. Rev., June, 
1951. 

“Course on Professional Ethics at the University of Illinois”, Albert ]. Harno, Tenn. L. Rev., June, 1951. 

“Course on “The Legal Profession’ at the Law School of Southern Methodist University”, Whitney R. Harris, 
Tenn. L. Rev., June, 1951. 

“Views of Laymen with Respect to the Competency and Integrity of Lawyers”, Henry S. Drinker. 

“Complaints Against Lawyers”, Reginald Heber Smith (with the assistance of the Advisory Committee of Lay 

men). 

Division V 
Economics of the Legal Profession 
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A. Number and Distribution of Lawyers 
“Statistical Report on the Lawyers of the United States’, James V. Martindale, Edward |. Nofer and William 
Hildebrand, Jr., July, 1949. 
“Statistical Report on the Lawyers of the United States”, Special Abridged Edition, James V. Martindale, Edward 
J. Nofer and William Hildebrand, Jr., August, 1949. 
“Statistical Report on the Lawyers of the United States, Part II11: Law Schools”, James V. Martindale, Edward ]. 
Nofer and William Hildebrand, Jr., December, 1949. 
“Lawyers at Work”, Albert P. Blaustein, J. Am. Jud. Soc., April, 1950. 
“The 1949 Lawyer Count: A Preliminary Statement”, Albert P. Blaustein, 4.B.4.]., May, 1950. 
“The 1949 ‘Lawyer Count’—The New York Report”, Albert P. Blaustein, N.Y.S.B.4. Bull., February, 1950. 
“The 1949 ‘Lawyer Count’—New York City”, Albert P. Blaustein, N.Y.C.L.A. Bar Bull., May, 1950. 
“America’s Women Lawyers—The 1949 ‘Lawyer Count’”, Albert P. Blaustein and Howard S. Kaplan, Women 
Law. J., Spring, 1951. 
B. Income and Expenses of Lawyers 
“Economics of the Profession’, Isidor Lazarus. 

“Income of Lawyers, 1929-48", William Weinfeld, U.S. Department of Commerce, Current Business, August, 1949. 
“Lawyer Bankruptcies”, Charles O. Porter, J.N.A. Ref. Bankr., July, 1950; Case & Comment, July-August, 1951. 
C. Organization for Law Practice 

“Organization for the Practice of Law”, Eugene C, Gerhart, The Brief, Spring, 1951. 
“Placement in the Legal Profession: A Responsibility of the Organized Bar’, Louis A. Toepfer, 4.B.4./., July, 1951. 
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Division VI 

The Organized Bar 

A. Bar Associations 
“Methods of Strengthening Bar Associations”, Howard L. Barkdull, /. 4m. Jud. Soc, June, 1951. 
“Responsibility of Bar Officials’, Joseph D. Stecher, (Adopted) . 
“Lawyers and the Hartford Circus Disaster”, Charles O. Porter. 
“Dean Pound and Bar Association Beginnings”, Charles O. Porter, 4. B.A./., April, 1951. 
“The Junior Bar”, James D. Fellers. 
“The Organized Bar in Massachusetts”, Lowell S$. Nicholson. 
“The Organized Bar in Chicago”, George W. Gale, Chi. Bar. Rec., October, 1950. 
“The Organized Bar in Columbus”, Earl F. Morris, Ohio St. B.A. Report, ——, 
“The Association of the Bar of the City of New York”, Albert P. Blaustein, The Record, June, 1951. 
“Giant of Bar Associations”, Albert P. Blaustein, N.Y.C.L.4. Bar Bull., June, 1951. 
“New York Bar Associations Prior to 1870", Albert P. Blaustein, N.Y.L.J., Tuesday, April 3 and Wednesday, April 

4, 1951. 

“The Organized Bar in Philadelphia”, Meredith Hanna. 
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‘The Bar in Civil Law States”, Paul W. Brosman. 
‘The Organized Bar in North Carolina”, E. C. Bryson. 
B. Other Organizations and Associations of Lawyers 

National Association of Women Lawyers”, Charlotte E. Gauer, Women Law. J., Fall, 1949. 
‘Federal Bar Association”, James E, Palmer, Jr., Fed. B. J., January, 1951. 

“American Patent Law Association”, John A. Dienner, J. Pat. Off. Soc., November, 1950. 
“American Law Institute”, Herbert F. Goodrich, Wash. U. L. Rev., June, 1951. 
“National Association of Claimants’ Compensation Attorneys”, Samuel B. Horovitz. 

C. The Bar in Other Countries 
The International Bar Association”, Robert D. Abrahams. 
“The Bar in England and Wales”, Thomas G. Lund. 


“Law Practice in France”, Pierre Georges Lepaulle, Col. L. Rev., November, 1950. 


“Legal Profession in Italy,” Angelo Piero Sereni, Harv. L. Rev., January, 1950. 
“The Bar in Russia”, John N. Hazard, A.B.A.J., March, 1949; Law. Guild Rev., Summer, 1949. 
The Bar in Switzerland”, Paul Lachenal. 


Survey Reports Being Written 
Division | 
Professional Services by Lawyers and Availability of Services 
A. Professional Services by Lawyers 
Services to Business Corporations”, White & Case. 
“Professional Service to Insurance Companies’, Carrol M. Shanks. 
“Salaried Services in Government: State”, Earl G. Harrison. 
B. Availability of Lawyers’ Services 
\ll reports in this section have been completed. 
Division Il 
Public Service by Lawyers 
A. War Work and Service to Armed Forces 
‘War Staff: Non-Legal Work”, W. Barton Leach. 
“War Staff: Non-Legal Work”, Robert P. Patterson. 
B. Legislation, Civil Service, Municipal Affairs 
‘The Lawyer and the State”, John S. Dickey. 
“The Lawyer and the Community”, Walter Wardwell and Arthur L. Wood. 
C. Unauthorized Practice of Law 
All reports in this section have been completed. 
D. Other Fields 
“Divorce”, Paul W. Alexander. 
Division Il 
Judicial Service and Its Adequacy 
“Administrative Director for the Courts”, Raymond S. Wilkins. 
“Criminal Law and Criminal.Lawyers”, Alexander Holtzoff and Arthur L. Wood. 
‘Administrative Office of U. S. Courts”, Leland Tolman and Will Shafroth. 
Division IV 
Professional Competence and Integrity 
A. Legal Education 
“Legal Education”, Albert ]. Harno. 
“Legal Scholarship”, Roscoe Pound. 
“Inspection of All Law Schools: Summary Report”, John G. Hervey. 
“Current Law School Programs”, Karl N. Llewellyn. 
“Essentials of a Law School Loan Plan”, Frank L. Hinckley. 


“Contribution to Legal Education by the Section of Legal Education and Admissions to the Bar of the American 


Bar Association and by the Association of American Law Schools”, Russel] ]. Sullivan. 
“Professional Skills and Legal Education”, Paul M. Siskind. 
“Continuing Education of the Bar”, Herbert W. Clark. 
“Law Libraries”, William R. Roalfe. 
B. Admission to the Bar 
‘Admission to the Bar”, James E. Brenner. 
“Standards of Admission for Practice before Federal Administrative Tribunals”, F. Trowbridge vom Baur. 
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“Standards of Admission for Practice before State Administrative Tribunals”, Charles H. Woods. 
C. Professional Ethics, Discipline, and Disbarment 
‘Professional Ethics, Discipline, Disbarment”, Orie L. Phillips. 
“Disciplinary Procedures”, George E. Brand. 
“Code of Professional and Judicial Ethics”, William A. Vinson. 
Division V 
Economics of the Legal Profession 
A. Number and Distribution of Lawyers 
“Second Statistical Report on Lawyers of the United States”, James V. Martindale, Edward J. Nofer and Wil- 
liam Hildebrand, Jr., (Based on material in the 1952 Martindale-Hubbell Law Directory) . 

“Where Are the Lawyers? A Study in Distribution”, Charles B, Stephens. 

B. Income and Expenses of Lawyers 





“Retirement and Security”, Harold O. Love. 


C. Organization for Law Practice 


“Women of the Bar”, Barbara L. Armstrong. 


Division VI 
The Organized Bar 


A. Bar Associations 


“Development of Bar Associations”, Roscoe Pound. 
“National Bar Association”, George N. Leighton, 


“Integrated Bar”, George E. Brand. 


“The American Bar Association”, Edson R. Sunderland. 

“‘Manual for Bar Associations’, Glenn R. Winters. 

“The Organized Bar in Los Angeles”, Marshall Stimson. 
B. Other Organizations and Associations of Lawyers 


“National Lawyers Guild”, Alex Elson. 


“American Judicature Society”, Glenn R. Winters. 
“American Law Student Association”, James M. Spiro. 


“Legal Fraternities”, Kenneth H. York. 


C. The Bar in Other Countries 


All reports in this section have been completed. 


A Question of Justice 
(Continued from page 654) 


of opinion, juries almost invariably 
accept the conclusion of the impar- 
tial hospital report as against that 
of partisan experts. In Ohio, for 
example, during the twenty years 
from 1929 to 1949, out of 894 cases, 
the hospital’s findings were rejected 
by the jury in only three. In Maine, 
over a period of thirty years, the 
jury accepted the hospital's find- 
ings in all but one out of 208 cases 
diagnosed by the Bangor State Hos- 
pital, In other states having such 
laws, the figures are similar. 

As a result, lawyers have learned 
that it is usually hopeless to contest 
the hospital’s finding. Where the 
hospital reports the defendant sane, 
defense counsel have found that they 
might as well drop the insanity de- 
fense. In Vermont, for example, the 
hospital has been opposed by an 
alienist retained by the defense in 
only five cases out of 266, and in 


710 American Bar Association Journal 


only one of these did the jury re- 
ject the hospital’s conclusion. Con- 
versely, if the hospital reports him 
insane, prosecutors have learned that 
they may as well accept that conclu- 
sion, and permit the defendant to 
be committed as insane rather than 
try to send him to prison. 

In the rare instances where the 
jury has reached a result inconsistent 
with the hospital’s findings, it has 
done so in almost every instance 
not because of any real disagree- 
ment as to his mental condition, but 
because of other circumstances lead- 
ing the jury to temper justice with 
mercy or its opposite. Where the 
jury’s sympathy is with the defend- 
ant, it may return a verdict of “not 
guilty by reason of insanity” even 
though the hospital’s report was 
“not insane’. Conversely, where the 
crime was a peculiarly heinous or 


‘shocking one, the jury may convict 


notwithstanding a hospital diagno- 
sis of insanity. It is hardly correct 


to*say in such cases that the jury 
disagreed with the hospital authori- 
ties; rather, the jury chose to give 
weight to 
considerations. 

A serious defect in statutes of the 
type discussed above is that they 
leave the initiative wholly to the 
defense: it is only where the defend- 
ant pleads insanity that the law 
goes into operation. The defense 
may not be raised where the defend- 
ant’s counsel and friends are not 
well enough versed in psychiatry to 
symptoms of mental ab- 
normality, or where because the of- 
fense is a minor one or for any other 


greater countervailing 


observe 


reason the defense prefers to take a 
chance on acquittal or conviction 
for the crime rather than invite 
commitment to a mental institution 
for an indefinite time. 

The only procedure designed to 
take the initiative from the defense 
is that exemplified in the Massachu- 
setts Briggs Law which provides for 
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| routine psychiatric examination, 

vy experts appointed by the State 
Department of Mental Diseases, in 
"all cases involving a capital offense, 
lelony or recidivism. This procedure 
makes it possible to discover feeble- 
mindedness or psychosis which might 
otherwise have gone unrecognized. 
It also meets the problem of obtain- 
ing prompt examination, because the 
examination is made without wait- 
in for arraignment. 

The examinations under the Mas- 
sachusetts law are usually made at 
the jail where the defendant is be- 
ing held. The report is filed with 
the clerk of the court and is acces- 
sible to the court, the district attor- 
ney and attorney for the accused and 
the probation officer. The report is 
not itself evidence in the case, but the 
examiners may be called to testify 
as to their findings. 

Under this law too, juries have 
shown a commendable tendency to 
take the word of the impartial ex- 
aminers appointed by the Depart- 
ment as against that of alienists 
hired by either side. It is the general 
practice in those cases where “in- 
sanity” is reported or where observa- 


A Report on the Yale 
Law Curriculum 


(Continued from page 658) 


Yale, the subject-matter of the course 
is the law of real property. . . . 

Che corresponding course at Yale 
is not truly a course in the funda- 
mental law of property. Its content 
is described in the Yale Law School 
Bulletin, as follows: 


Property, the individual, and the com- 
munity in a capitalist, federal state; 
resource allocation by private volition 
(vendor and purchaser, possessory es- 
tates and future interests, leases, con- 
current interests); patterns of anarchy 
in land use; planning and community; 
land use planning by private agree- 
ment (rights in land); the planning 
and development of metropolitan 
comunities; state and regional plan- 
ning (from water law to public cor- 
porations) ; national planning for an 
efficient physical evironment; resource 
planning and development in the 
world community. 

Many students who have taken 


tion commitment is recommended to 
follow the advice by sending the pa- 
tient to a mental hospital. In many 
of the cases reported as being men- 
tally defective the District Attorney 
arranges for commitment as a defec- 
tive delinquent under a_ special 
statute. The battle of experts has 
become almost unknown in Massa- 
chusetts. 

Although the Massachusetts law 
has been widely discussed and gen* 
erally commended, it has _ been 
adopted in very few other states, 
probably because of the expense 
However, in 1938, Ken- 
tucky enacted a similar provision, 
applicable, however, only to persons 


involved. 


indicted as habitual criminals. In 
1939, Michigan adopted the proce- 
dure but limited it to murder cases 
Not much use has been made of 
the Kentucky law. In Michigan, on 
the other hand, the law has been 
conscientiously applied, and 947 


cases were examined during the 
first ten years of the law’s operation 
(1939-1949). In a large majority, 
counsel for the prosecution and the 
defense -have accepted the findings 


of the examining commission. 


this course say that it is aptly de- 
scribed. In truth, it is a course in the 
ideology of state planning as related 
to land. 

I am convinced that no Yale law 
student is offered a sound and thor- 
ough training in the law of real 
property. .. 

I dissent from the conclusion ol 
the committee that, as the elective 
system operates in practice, the stu- 
dents elect a sufficient number of 
standard or traditional courses to 
meet their individual needs and that 
the elective system has not in fact 
prevented the students from re- 
ceiving adequate training in the 
traditional legal subjects. 

As pointed out in the committee’s 
report, there is no unanimity among 
lawyers or law faculties as to what 
subjects are essential to the academic 
training of a lawyer. An analysis of 
the courses in eight (8) law schools, 
submitted to the committee by the 
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Yale faculty, shows that all of them 
required all undergraduates to take 
courses in contracts, property, torts, 
procedure, and all except Yale, in 
criminal law. In every one of these 
courses, the time de- 
manded of the Yale student is much 


amount of 


less than that required in most of the 
other seven schools... . 


The committee seems to be satis- 
fied with the present elective system 
because a majority of the students 
spend substantially more than half 
of their time on the traditional sub- 
jects. The committee’s report states 
with complacency that all the 
courses, which are taken by a major- 
ity of all the students, deal with 
standard legal subjects. 1 maintain 
that it signifies too little that most 
of the courses, the taking of which 
would be deemed necessary by the 
faculties of more than half of the 
leading law schools except Yale, are 
elected by a majority of Yale stu- 
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dents. The majority may not be com- 
posed of the same students in each 
course . . . Moreover, what the ma- 
jority does is not the point—rather 
it is that so many students at Yale 
fail to study essential subjects. 

I also disagree with the commit- 
tee’s finding that the Law School is 
taking adequate measures to advise 
students on their individual election 
problems. The members of the fac- 
ulty freely give advice, but I think 
that the advice is apt to be unsound 

. . As some of these courses are 
described they seem more appro- 
priate to a program leading to an ad- 
vanced degree in government or 
economics. Certainly urging them 
upon a law student in his first year 
when he has had instruction in con- 
tracts but for three hours per week 
for one term and before he has even 
begun the study of property, corpo- 
rations, constitutional law, or the 
law governing business transactions 
is unsound advice. . . . 

The committee’s final conclusion, 
that responsibility for the curric- 
ulum should rest with the faculty, is 
entirely satisfactory to me so far as 


The Treaty-Making Clause 
(Continued from page 662) 


Assuming, for instance, ratification 
as a treaty of the Covenant on Hu- 
man Rights giving to all persons “the 
right to seek and to enjoy in other 
countries asylum from persecution”, 
what effect would that have on the 
immigration laws of the United 
States? 


Critics of the position which has 
heretofore been taken in this re- 
gard by opponents of unrestricted lo- 
cal legislation by international cove- 
nant, have suggested that “it is not 
constitutionally necessary for the 
United States to force the rest of the 
world, in order to secure an effective 
international criminal jurisdiction, 
to adopt an exact replica of eight- 
eenth-century American institutions 
designed to limit the power of regu- 
lar federal controls. The Supreme 
Court could”, they go on, “without 
strain of precedent or reason, hold 
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it goes. However, | differ vigorously 
with the idea expressed in the argu- 
ment to the effect that the goal of the 
school cannot be achieved if any one 
restricts the content of the courses. 
rhis theory is entirely inconsistent 
with the idea set forth in an earlier 
paragraph that there should be col- 
lective faculty responsibility for 
planning the curriculum. This duty 
cannot be effectively performed un- 
fess the Dean and the faculty see to 
it that the content of every course 
offered includes the legal principles 
underlying the subject and that these 
legal principles are in fact adequate- 
ly presented to the students. . . . This 
policy does not involve censorship, 
or any infringement of academic 
freedom. It is essential to systematic 
and comprehensive instruction. . . . 


Every student in the Yale Law 
School holds a_ bachelor’s degree 
from a reputable college. . .,. Cer- 
tainly if he has the time to improve 
what might be termed his cultural 
legal background during his law 
school course, he should be_per- 
mitted to do so, but not at any great 
sacrifice of his professional training. 


constitutional our participation in 
an international court whose charter 
and procedures incorporated the sub- 
stantial elements of fairness which 
these institutions were designed to 
secure,”"87 

It may be true that the Declara- 
tion of Independence, by way of 
example, reflects concepts of “eight- 
eenth-century American _institu- 
tions”, which a_ twentieth-century 
Supreme Court might very possibly 
disregard “in the light of our whole 
experience and not merely in that 
of what was said a hundred years 
ago”’.88 But one may also presume to 
doubt whether “We the people of the 
United States, in order to . . .secure 
the blessings of liberty to ourselves 
and our posterity”,®® would sanction 
repeal of constitutional safeguards 
adopted following revolution against 
a sovereign who had ‘“‘combined with 
others to subject us to a jurisdiction 
foreign to our constitution, and un- 
acknowledged by our laws . . . for de- 


As the committee points out, the past 
seventy years have seen an enormous 
growth in the law. Even in my day 
at the Harvard Law School, admin.* 
istrative law was represented by a 
single course in the regulation of 
railroads and other public utilities, 
labor law received some slight men- 
tion in torts and equity, taxation was 
considered briefly in constitutional 
law. Federal income and estate taxes 
were unknown. We read the few 
early cases decided under the Sher 
man Act, but there was no systematic 
study of government regulation of 
business. A lawyer today needs ex 
tensive training in all or in most of 
these subjects. How then can the law 
students in three nine-month years 
learn the fundamental legal princi- 
ples, which govern the daily inter 
course and conduct of business of 
our citizens, and give much time to 
the frills and side issues and fringes, 
or to political history or to sociology 
or to general philosophy? The an- 
swer is—he cannot. The corollary is 
he should not be tempted to do so. 


Joun B, Dempsey 
Cleveland, Ohio 


priving us in many cases of the bene- 
fits of trial by jury [and] for trans- 
porting us beyond seas to be tried 
for pretended offenses”’.*° 

A number ot suggestions have been 
advanced to avoid the pitfalls whose 
outlines have been sketched above. 
These may be grouped as (1) so- 
called state-federal clauses in the 
treaties themselves; (2) reservations 
in senate ratification of treaties; and 
(3) constitutional amendment with 
respect to the treaty-making power 
and the effect of treaties, 

A typical federal-state clause is 
that proposed by the United States 





37. McDougal and Arens, ‘‘The Genocide Con- 
vention and the Constitution’’, 3 Vanderbilt L. Rev., 
683, 695 (June, 1950). 

38. Mr. Justice Holmes in Missouri v. Hollend, 
252 U.S. 416, 433 (1920). 

39. Preamble to Constitution. 

40. Declaration of Independence. See Note 29, 
supra. Of interest in this connection is the analo- 
gous provision of the Statute of the International 
Court of Justice, already approved by Senate dec- 
laration, recognizing the compulsory jurisdiction 
of that court over “‘all legal disputes concerning 

. the interpretation of a treaty’’. Statute, Article 
36.2 
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as Article 43 of the Covenant on 
Human Rights. It provides that, in a 
federal state, provisions of the Cove- 
nant, determined by its own constitu- 
tional processes to be appropriate 
for federal action, shall be obliga- 
tions of the federal government and 
be recom- 
the federal 


that all others are to 
mended promptly by 
to the states for their 
favorable consideration. 


It is submitted that Paragraph (b) 


government 


of that Article, referring to matters 
“determined in accordance with the 
constitutional processes” of a federal 
state to be appropriate for action by 
a constituent state, must be strength- 
ened or clarified to provide for such 
determination on a pretreaty basis 
to avoid the effect of the holding in 
Missouri v. Holland that all subjects 
of a treaty become appropriate for 
federal action. 

The second suggestion 
that in so far as it may not be possible 
to achieve such a federal-state clause 
by international covenant, the Sen- 
ate refrain from approving treaties 


imports 


except subject to reservations to the 
same effect.*! 

The third suggestion—and this 
goes beyond the Tenth Amendment 
into the Bill of Rights and the whole 
field of constitutional guaranties—is 
that the Constitution of the United 
States be amended to protect those 
rights against invasion by treaty—un- 
less, at least, the treaty is approved 
by procedure equivalent to that re- 
quired for constitutional amendment 
itself. The principal objection made 
to restricting the treaty power, or the 
effect of treaties, by constitutional 
amendment, is that this method is 
slow and the need for effective inter- 
national action to assure, realistically, 
the fundamental! dignity of mankind, 
as by the Human 
Rights and the Genocide Conven- 
tion, is acute and immediate. 

The remedy lies in continued agi- 


Covenant on 


tation for an effective federal-state 
clause as an integral part of interna- 
tional covenants and in reservations, 
if they can be so drawn as to afford 


protection, to Senate approval of 
treaties containing no such clause, 
pending amendment of the Constitu- 


The Treaty-Making Clause 
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tion of the United States to afford 
definitive safeguards against invasion 
by treaty of fundamental constitu- 
tional rights and immunities. 

Various forms of such provisions 
have been suggested. In light of the 
expanding field of international re- 
lations, it would seem unwise in the 
the 
fields that may, or that may not, be 
covered by treaty.* 


extreme to attempt to define 


It would seem far simpler merely 


41. Studies are now under way to determine the 
effect of ratification of treaties with reservations. 
There are apparently advocates of a theory that 
reservations are ineffective, and that ratification, 
even with reservations, may be treated as un- 
qualified by international tribunals. See New York 
Times, November 1, 1950. *'A recent resolution [by 
the Legal Committee of the United Nations, refer 
ring this question to the International Law Com- 
mission for study] makes uncertain the legal status 
of nations ratifying with reservations."’ Letter from 
Senator Brien McMahon, Chairman of the subcom- 


to amend the second paragraph of 
Article VI of the Constitution by 
adding thereto such a proviso as has 
been submitted by the Committee 
on Peace and Law Through United 
Nations for recommendation by the 
\merican Bar Association for adop- 
tion by Congress and the states. As 
so amended, the second paragraph of 
Article VI would read: 


This Constitution, and the Laws 
of the United States which shall be 


November 3, 1950. There is some further question 
as to whether the Senate has power, by reservations 
in the ratification of a treaty, to suspend the oper 
ation of the constitutional provision making a rati- 
fied treaty the supreme law of the land. (By o 
divided international court, it has since been held 
that equivocal effect may be given to reservations 

if they are of such a nature os not to conflict 
with the fundamental purpose of the treaty’’.) 

42. Even while the Constitution was being for- 
mulated, James Madison did ‘‘not think it possible 
to enumerate al! the cases in which such external 











mittee on the Genocide Convention of the Senate regulations would be necessary’’. 3 Elliot's De 
Foreign Relations Committee, New York Times bates (2d ed. 1836) 514-15. 
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The Treaty-Making Clause 


be made in Pursuance thereof; and 
all Treaties made, or which shall be 
made, under the Authority of the 
United States, shall be the supreme 
Law of the Land; and the Judges in 
every State shall be bound thereby, 
any Thing in the Constitution or 
Laws of any State to the Contrary 
notwithstanding; provided that no 
provision of a treaty which violates 
any express or implied provision of 
the Constitution, or which is incon- 
sistent with the nature of the govern- 
ment of the United States, or the 
relation between the states and the 
United States, shall be of any force 
or effect; and provided further that 
no treaty, although it deals with a 
proper subject of negotiation between 
the United States and another Nation 
or Nations, which affects the rights 
and powers of the states, or which 


American Citizenship 
(Continued from page 667) 


cannot be. But that they exist and 
that their general nature is and 
should be known is self-evident to 
any student of our constitutional 
system. 

You wilbrecall that in the Slaugh- 
ter House cases, 16 Wall. 36, both 
majority and dissenting opinions re- 
ferred to an early decision of Mr. 
Justice Washington while sitting in 
the Circuit Court for the District of 
Pennsylvania in 1823. He had con- 
strued the term “privileges and im- 
munities” in Article IV, Section 2, of 
the Constitution as those which were 
‘fundamental” and “which belong 
of right to the citizens of all free 
governments and which have at all 
times been enjoyed by citizens of the 
several states which compose this 
Union, from the time of their be- 
coming free, independent and sov- 
ereign”. These he said, may “be 
comprehended under the following 
general heads: protection by the 
government, with the right to ac- 
quire and possess property of every 
kind, and to pursue and obtain 
happiness and safety, subject never- 
theless to such restraints as the 
government may prescribe for the 
general good of the whole”. 

The Constitution as originally 
adopted of course did not contain a 
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undertakes to impose civil or criminal 
liability for acts of a citizen of the 
United States, or which provides that 
legislation shall be enacted imposing 
such a civil or criminal liability, or 
which affects rights of, or imposes 
duties on, citizens of the United States, 
or which provides that legislation shall 
be enacted affecting such a right or 
imposing such a duty, shall become 
law in the United States unless, and 
then only to the extent that, Congress 
shall implement it by legislation 
which it could have enacted under 
its Constitutional grant of legislative 
powers in the absence of such treaty. 


Such a constitutional provision 
would not disturb the present treaty- 
making powers; it would make 
treaties subject, expressly, to the 
Constitution of the United States; 


formal Bill of Rights. Hamilton 
(Federalist, No. 84) had argued with 
great force that the Constitution, 
having been established by the peo- 
ple of the United States, was in itself 
evidence that the people had at- 
tained everything that they needed 
for their protection and had sur- 
rendered nothing. He considered 
this a better recognition of popular 
rights than “volumes of those apho- 
risms . . . which would sound much 
better in a treatise of ethics than in 
a constitution of government’. He 
had, however, also pointed out that 
the body of the Constitution con- 
tained much that might be desired 
in a Bill of Rights, including the 
well known provisions as to impeach- 
ment, habeas corpus, ex post facto 
laws, trial by jury and treason. But 
notwithstanding his views and those 
of others who held the same opinion, 
the position of Jefferson was sus- 
tained and the Bill of Rights which 
we know as the first Ten Amend- 
ments to the Constitution was 
adopted at the first session of the 
new Congress and was soon ratified. 

The general content of these 
amendments is too well known to 
every student to require more than 
summary repetition here. Freedom 
of religion, freedom of speech and of 
the press, freedom of the right of as- 
sembly and petition were protected 
against the acts of Congress. Security 


and it would require implementa- 
tion, by federal legislation valid by 
pretreaty standards, of treaties deal 
ing with the relationship of the citi 
zen to his own Government. 


It is reiterated, in conclusion, that 
there can be no question as to the 
willingness of the United States to 
participate in international negotia 
tions effectively to secure civil liber- 
ties to all peoples in all countries; 
but that the people of the United 
States should be fully aware of the 
effect, on the nation’s constitutional 
fabric, of the means by which indi 
vidual freedom and security are 
presently sought to be established 
throughout the world, 


against unreasonable searches and 
seizures was provided. Double jeop- 
ardy and self-incrimination in crim- 
inal cases were legislated against and 
provision was made that no person 
be deprived of life, liberty or prop- 
erty without due process of law, and 
that private property should not be 
taken for public use without just 
compensation. Other protections not 
so vital to our way of life were also 
included. In addition, the various 
State constitutions contain Bills of 
Rights guaranteeing these or other 
fundamentals to the citizen. In the 
Fourteenth Amendment is found the 
celebrated and controversial provi 
sion that no state shall make or en- 
force any law which shall abridge the 
privileges and immunities of citizens 
of the United States nor deprive any 
person of life, liberty or property 
without due process of law, nor deny 
to any person within its jurisdiction 
the equal protection of the laws. 
As lawyers you are aware of the 
long controversy which has existed 
as to whether the Fourteenth Amend- 
ment should be construed in such a 
way that the entire Bill of Rights 
of the Federal Constitution should 
be binding on each of the states. You 
are of course also aware of the fact 
that the Supreme Court of the 
United States has not until now been 
willing to go this far, but that it 
has by a series of decisions held 
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that certain of the rights stated in 
the Bill of Rights are so fundamental 
that 
deemed to be safeguarded by the due 


in character they must be 
process of law clause of the Four- 
teenth Amendment against abridg 
ment by state legislation. This line 
of thinking has been applied by the 
Court particularly to the freedoms 
guaranteed by the First Amendment 
such as freedom of speech and of the 
press, also to such a fundamental 
right as that of the accused to have 
the aid of counsel in criminal prose- 
cution. 

It would, therefore, be a most 
difficult task to detail an exact list 
of those rights that are guaranteed by 
the Constitution of the United States 
to the American against 
encroachment by state and 
governments as well as by the Fed- 


eral But such 


citizen 
local 
Government. a list- 
ing does not seem to me to be of 
vital importance. Of greater 
moment is the fact that every citizen 
can be told and should know that 
under our form of government he 
and 
rights which belong to him as an 


far 


has inalienable irremovable 
individual member of the society 
which we call the United States of 
America. This is true in few other 
governments. 

Of equal and perhaps greater im- 
portance is the need of public edu- 
cation in the responsibilities of the 
citizen. In a voluntary society such 
as Ours, our rights accrue from our 
relationship to our fellow citizens. 
At the same time duties and respon- 
sibilities arise reciprocally from the 
existence of such rights. During the 
past year, I am glad to say that more 
and more consideration has been 
given by the Bar to acquainting the 
citizen with his responsibility under 
our form of government. A note- 
worthy example is the action of the 
American Citizenship Committee of 
the State Bar of Texas in preparing 
and circulating very widely through 
Texas a carefully drafted “Bill of 


Responsibilities”. For your guid 
ance and information, I wish to 
quote the substance of this docu- 


ment: 


I. It shall be the duty of every citi- 









































zen to render undivided allegiance to 
the Constitution of the United States, 
to work for its betterment and perpet- 
uation, to respect the sovereignty of 
the people’s government, and to de 
fend the nation against all its enemies 
whomsoever. 

II. It shall be the duty of every citi 
zen to be familiar with the Constitu 
tion of the United States and to be 
informed as to what rights and liber 
ties are his, and to use these rights 
in such manner as is consistent with 
his own welfare and.the welfare of his 
fellow citizens. 

III. It shall be the duty of every 
citizen to defend with his life the 
rights and liberties granted to him 
and to his fellow citizens by the Con 
stitution, to obey the laws of the land 
and to aid in their enforcement, and 
to oppose persons 
whose intention is to transgress the 
law or to oppress the rights of others. 

IV. It shall be the duty of every citi 
zen to make honest, wise and coura 
geous use of the free and secret ballot 
at every election; to exercise freedom 
of thought, speech, and worship; to 
protect the freedom of the press; to 
safeguard the right of trial by jury 
and to render willing jury service 
when called upon; and to perform all 
other acts conducive to the perpetu 
ation of the rights set forth in the 
Constitution. 

V. It shall be the duty of every 
citizen to protect and sustain the un 
written liberties and rights vested in 
him by custom and usage and to per- 
petuate the ideals of the equality and 
dignity of the individual, upon which 
the Constitution is founded. 

VI. It shall be the duty of every 
citizen to be active in the political 
party of his choice, and to be vigilant 
of the public officers to render all 
possible aid to them, and to serve in 
public office by appointment or elec- 
tion when qualified and wher called 
upon to do so. It shall be his duty 
to strive for the selection of public 
officers of ability and upright char 
acter; and when holding public office, 
to serve in such manner as will sub 
ordinate private or minority interests 
to those of the people at large. 

VII. It shall be the duty of every 
citizen to achieve the highest practi- 
cable level of education, and to work 
for the advancement of education by 
supporting and improving the public 
schools and by fostering the desir« 
for among his _ fellow 


vigorously any 


education 
citizens. 

VIII. It shall be the duty of every 
citizen to instruct his children in the 
principles of freedom and to spread 
the ideals of democratic government 
at home and abroad. 


American Citizenship 
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1X. It shall be the duty of every 
citizen to defend the right to buy 
and sell, to own land and other prop 
erty, to engage in commerce, and to 
work and earn a living wage, as a 
fundamental guarantee of the freedom 
and welfare of the nation. 

X. It shall be the duty of every 
citizen to preserve an attitude of self- 
reliance, and to use all legitimate 
means to achieve financial independ- 
ence and security; to practice thrift 
and economy in his own affairs and 
to require the same of local, state 
and federal government. 

You may not agree with some ol 
the details of this document. I place 
it before you simply as evidence of 
the realization of the Bar of its 
duty to educate the public at large 
in the responsibilities as well as the 
rights of the citizen. 

You and I as lawyers are faced 
with a serious problem. By training, 
by the practice of our profession, and 
by the great tradition which makes 
every lawyer an officer of the court, 
as well as by the oaths which we have 
taken to support and defend the 
Constitution, we, of all others in 
the community, should be prepared 
to advance the cause of good citizen- 
ship and to acquaint others with 
what it means. We are living in 
difficult days. It is a trite saying that 
our American way of life is under 
attack, but it is nevertheless true. 
As lawyers, I urge each of you to 
consider what is his individual re 
sponsibility to his fellow citizens in 
these crucial days. 
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ashington. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Lisrarny Appratsat Assn., 538 Dearborn St., 
Chicago 5, Ill. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 
fornia St., San Francisco 11. Documents of an 
kind, any language, expertised in connection with 

their use as legal evidence. 
Imp ded s visited throughout Pacific 


area. 

Established 1913. Expert for American Claim- 
ants before ixed Claims Commission Come 
States and Germany, 1929-1939, Black Tom and 
Kingsland cases, New York; see Docket Nos. 8103, 
8117, et al. 

Mortimer A. Heinrich, B.S., Associate, Hono- 
lulu 3 








CHARLES C. SCOTT, KANSAS CITY, MIS. 

souri. Identification of handwriting and type- 
writin, Detection of alterations. Decipherment 
of faded and charred documents. “Photographic 
evidence” for court. Fully equipped laboratory. 
eae witness. Member American Society of 
uestioned Document Examiners. Commerce Build- 
ing. Telephne Victor 8540. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_ typewriting 
10 years of practical experience. 805 E. & C. Bldg., 
Denver, Colorado. 





M. A. NERNBERG, EXAMINER OF DIS 

puted Documents, Twenty-five years experience 
Formerly specially employed by the United States 
Government as handwriting expert in cases involy 
ing handwriting. Law & Finance anmaaes Pitts 
burgh, Pa. Phone Atlantic 1-1911 





SAMUEL R. McCANN, EXAMINER OF 
ae mer Documents. Complete laboratory. 
Telephoned 5723, Yakima, Washington. 





MISCELLANEOUS 





LOOKING FOR A_ PUBLISHER? oe 
policy is to encourage new authors. If 

seeking a publisher, write for FREE BO KLET 

LX. Vantage Press, 230 W. 41, N. Y. 





ROBES 





JUDICIAL ROBES—-CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentizy & Simon, 

Inc., 79 est 36th St., New York 18, N. Y. 





SHORTHAND REPORTERS 





NOTICE YOUR NEW YORK DEPOSI. 
tions and interrogatories before Irwin R. Stone, 
Shorthand Reporter and Notary Public, 154 
Nassau Street, New York 38, New York, Rector 
2.0448. Member New York State and National 
Shorthand Reporters Associations since 193 





POSITIONS WANTED 





CHICAGO PUBLIC RECORDS. A SEARCH 

and reporting service for out of town attorneys 
having need for information contained in Chicago 
and Cook County public records, at nominal cost 
Minimum charge, Five Dollars. Inquiries an- 
swered promptly. Lawyers Service ureau of 
Chicago. Room 1455, First National Bank Build 
ing, hicago 3, Illinois. Telephone: RAndolph 
6-3426. 
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Hit The Mark With A.L.R. 2d 


Fae 





% When you use AMERICAN 

i LAW REPORTS, 2d SERIES you shoot 
5 straight at thet cases of universal value and 
ne the exhaustive annotations you need in your 
| practice... save yourself those tiring ran- 
% dom shots that fall wide of the mark. Try 
‘ A.L.R. 2d and see for yourself! \t's the 
‘ ONLY annotated report service of its 
% kind available today. Get the facts now 


‘ from either associate publisher. 


‘ The Lawyers Co-operative Publishing Go., Rochester 3, N. Y. 
‘ Bancroft-Whitney Company, San Francisco 1, California 
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WEST 
PUBLISHING 
COMPANY 


silos pea good dishes fo all 
Ane of the 


AMERICAN BAR ASSOCIATION 


on the occasion of Mair 


1951 ANNUAL MEETING 


SEPTEMBER 17—21 


NEW YORK CITY 


Robert Cc 

D ° Yorro . 

©Partment of Sesame me 
R€ton 25, D. a. 









































